FILED
Department of BLsiness rofestion Ial
STATE OF FLORIDA Deputy Aganoy ok
BOARD OF ACCOU NTANCY CLERK Brandon Michols
. Date 92912011
IN RE: PETITION FOR VARIANCE BY Fle#  2011-05889

MELANIE A. HUMLICEK

ORDER

Petitioner, Melanie A. Humilicek, filed a petition for a permanent variance from Rule
61H1-27.0041(2), Florida Administrative Code (FAC), on May 27, 2011. The notice of the
petition appeared in the Florida Administrative Weekly on July 1, 2011, in Volume 37
Number 26; no comments by interested persons were received. The petition was heard at
a duly-noticed public meeting of the Board of Accountancy held on August 12, 2011, in
Tampa, Florida. At the hearing on this matter, Petitioner was present and represented by

counsel, Celeste N. Perrino. The Board was represented by Mary Ellen Clark, Assistant

sTATEMENT OF RELEVANTEACTS VW 2011-185

The facts relevant to the petition are as follows: |

—_

Attorney General.

S

1. Petitioner is an applicant for licensure as a certified public accountant (CPA)who
passed the fourth portion of the CPA examination in August 2010.

2. Section 473.308(4), Florida Statutes (FS), provides that an applicant for licensure
must show one year of work experience (applicants who passed the examination on or
before June 30, 2010, would be exempt from this requirement). Rule 61H1-27.0041, FAC,
specifies the manner in which the one year of work experience must be documented.

3. Rule 61H1-27.0041(2), FAC, provides in part that “one year of work experience

shall be held and understood to mean the rendition of services such as are customarily



performed by full-time, regularly employed staff employees of a certified public accountant
during the normal workweek as required by the employing certified public accountant,
commencing after the completion of the educational requirements set forth in subsection
61 H1 -27.002(3), F.A.C”

4. Petitioner graduated with a Bachelor of Science degree in Accounting from the
University of South Florida in April 2004. In November 2004, Petitioner became employed
at a CPA firm and worked under the direct supervision of a CPA for 3.5 years. Petitioner
returned to school and received her Master in Business Administration from the University
of South Florida in December, 2008, after which she left her employment in public
accounting.

5. Petitioner seeks a permanent variance from Rule 61H1-27.0041(2), FAC, to
the extent necessary for the Board to find that the supervision requirements have been
met and that she has met the one year work experience requirement for licensure,

Grounds for Approval

The Board determined that the petition for variance should be granted on the
following grounds:

6. Petitioner established that the purpose of the underlying statute, Section
473.308(4)(a), FS, would be met were he to be granted a variance from the rule based
upon the following:

A. Petitioner's experience was obtained under the supervision of a licensed
CPA.

B. Petitioner passed the 4 portion of the CPA examination within approximately

two months after the June 30, 2010 deadline.
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C. Pqtitioner has graduated from the University of South Florida with a Bachelor
of Science in Accounting and a Master of Business Administration.

7. Petitioner further established that the Board's application of Rule 61H1-
27.0041(2), FAC, to her circumstances would violate principles of fairness and would
impose a substantial hardship on her.

Itis therefore ORDERED that the pefition be GRANTED.

This Order shall become effective upon filing with the Clerk of the Department of

Business and Professional Regulation.

DONE AND ORDERED this_ 0™ day of Jiitimbe. 2011,

by the Florida Board of Accountancy. J

Veloria A. Kelly, D|V|sron Dl

NOTICE TO APPLICANT
You may seek review of this Order, pursuant to Sections 120.569 and 120.57,
Florida Statutes, by filing a petition with the Division Director of the Board, 240 Northwest
76" Drive, Suite A, Gainesville FLL 32607, within 21 days of receipt of this Order. If you
dispute any material fact upon which the Board=s decision is based, you may request a

hearing before an administrative law judge pursuant to Section 120.57(1), FS; your petition
must contain the information required by Rule 28-106.201, FAC, a copy of which is
enclosed, including a statement of the material facts which are in dispute. If you do not-
dispute any material fact, you may request a hearing before the Board pursuant to Section
120.57(2), FS; your petition must include the information required by Rule 28-106.301,
FAC, a copy of which is enclosed. If you request a hearing, you have the right to be
represented by an attomey or other qualified representative, to take testimony, to call or
cross-examine witnesses, to have subpoena and subpoena duces tecum issued, and to

present written evidence or argument.



Pursuant to Section 120.573, FS, you are hereby notified that mediation pursuant to
that section is not available.

Certificate of Service
| HEREBY CERTIFY that a true and correct copy of the foregoing has been

furnished by U.S. Certified Mail to Melanie A. Humlicek, 1125 21%* Avenue North, St.
Petersburg; Florida 33704, Celeste N. Perrino, Attorney for Petitioner, Bush Ross, P.A.,
Post Office Box 3913, Tampa, Florida 33601-3913, and to Jesslyn Krouskroup, Chief
Attomney, Joint Administrative Procedures Committee, Pepper Building, Room 680, 111 W.
Madison Street, Tallahassee, Florida 32399-1400, and Mary Ellen Clark, 'As%&ttorney

General, ,PL-01, The Capltol Tallahassee, Florida 32399-1050 this day of
@M , 2011,

U.S. Postal Service: |
CERTIFIED MAIL RECEIPT
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FILED
Depariment of Business and Profecsinnal fepulstion.
STATE OF FLORIDA Deputy Agenoy Clerk
BOARD OF ACCOUNTANCY CLERK  EBrandon Nichols
Date &f27/2011
o re: Flo#
MELANIE A. HUMLICEK MAY 25, 2011
1125 21% Avenue North
St. Petersburg, Florida 33704
(727) 452-6030 '
i ‘] vv - i
4
And S |
RE RULE 61H1-27.0041
AGENCY FOR THE BOARD OF
ACCOUNTANCY
Respondent .
/
ION FO W, CEFROMER 61H1-27 0041

Comes now, Petitioner MELANIE A. HUMLICEK (“Ms. Humlicek™), by and through the
undersigned counsel and pursuant to Florida Statutes §§ 120.542, 120.54, 473.306 and 473.308
as well as Flonda Administrative Code Rule 61H1-27.0041, hereby petitious the Florida Board
of Accountancy (the “Board™) for a permanent waiver or variance from Rule 61H1-27.0041 (the
“Rule™) and the requirement set forth in the Rule tha; requires an applicant for hicensure to have
one year of work experience. In support of this petition, Ms. Humlicek states as follows:

APPLICARLE LAW
1. Accountants are regulated by Florida law pursuant to Chapter 473 of the Florida
Statutes, See, e.g. Fla. Stat. § 473.301 (2011).
2. The Board and the Division of Cetfied Public Accounting are charged with

applying and enforcing Chapter 473, Fla. Stat §§ 473303 & 473.3035 (2011).
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3. Section 473.308 sets forth certain requirements that moust be met by a “person
desinng to be Licensed as a Florida certified public acgountant.” Fla. Stat. §473.308(1) (2011).
4. Specifically, that Section prowides:

{4)(a) An applicant for hcensure after December 31, 2008, must show that
he or she has had 1 year of work experience. This expenence shall
include providing any type of service or advice mvolving the use of
accoumting, attest, compilation, management advisory, financial advisory,
tax, or consulting skills, all of which must be verified by a cextified public
accountant who 15 licensed by a state to terntory of the United States and
who has supervised the applicant. This experience is acceptable if it was
gamed through employment in povemment, industry, academia, or public
practice; constituted a substantial part of the applicant’s duties; and was
under the supervision of a certified public accountant Jicensed by a state or
terntory of the United States. The board shall adopt rules specifying
standards and providing for the review and approval of the work
experience required by this sectron.

(b) However, an applicant who completed the requirements of subsection.
(3) on or before December 31, 2008, and who passes the licensure
examination on or before June 30, 2010, is exernpt from the requrements
of this subsection.

The requirement set forth 1 Section 473.308(4) will be referred to 1 this Petition as the
“Experience Requirement.”
5. Therefore, under Florida law, to be censed by the Board as a certified pubbc

accountant (a “CPA"), an applicant must satisfy the Experience Requirement.

-~

6. The Rule prowvides, 1o pertinent part:

One year of work experience shall be held and understood to mean the
rendition of services such as are customarily performed by fuil-time,
r rogularly employed staff employees of a certified public accountant during
the normal workweek as required by the employmg certified public
accountant, commencing after the completion of the educational
requirements set forth in subsection 61H1.27.002(3), F.A.C. The
expenence must etther average at least twenty (20) hours a week over no
more than one hundred and four (104) wecks or average no more than
forty (40) hours a week over no more than fifty-two (52) weeks.
Reasonable vacation time and sick leave or other required absences may
be permitted. The supervisor, in her or his report to the Department, shall

v
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certify that the applicant rendered such services as are customarily
performed by full-time, regularly employed staff employees for s
minimum of 2,000 hours gained over a period of not iess than fifty-two
{52) or more than one hundred and four (104) weeks. The sequence of the
expenence is considered ymmaterial, that is, whether the experience was
secured before or after taking the examination, or partly before the
examination and partly after the examination, provided the two penods
combined equal at least one year.

7. The education requircments applicable to a Flornida CPA. are set forth, in part, in
Section 475 308. Subsection (3) provides: “an applicant for licensure must have at least 150
semester hours of college education, includmg a baccalaureate or higher degree conferred by an
accredited college or upiversity, with a concentration in accounting and business m the total
educational program to the extent specified by the board.”

8. The Florida legislature has recognized that “strict application of umiformly
applicable rule requirements can lead to unreasonable, unfair, and unintended results in particular
instances.” Fla. Stat. § 120.542(1).

g As such, the legislature permits an agency to grant a variance or waiver fiom the
strict application of a rule:

when the person subyect to the rule demonstrates that the purpose of the
underlying statute will be or has been achieved by other means by the
person and when application of a rle would create a substantial hardship
or would violate prmeipals of faimess. For purposes of this section,
“substantial hardship” means a demonstrated ecovomic, technological,
legal or other type of hardship to the person requesting the variance or
waiver. For purposes of this section, “principals of fairness” are violated
when the literal application of a rule affects 2 particular person in a

manner sigmficantly different for the way it affects other similarly situated
person who are subject to the rule.

Fla. Stat. § 120.542(1).
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APPLICABLE FACTS

i

10. Ms. Humlicek graduated from the University of South Flonda in April of 2004
with a Bachelors of Science in Accounting.

11.  In November of 2004, Ms Humhcek was hired by Gregory, Sharer & Stuart, P.A.
(“GS8™), a well regarded full service accounting firm in St. Petersburg, Flotida. From Ms,
Humljeek’s initial employment, and throughout the three and a half years she was employed by
GSS, Ms. Humlicek provided service and advice involving the use of accounting, attest,
compilation and consulting skills,

12 While at GS5, Ms. Humlicek “rendered such services as are customarily
performed by a full-time regularly ewmployed professional staff employee of a certified public
accountant or firm thereof engaged in the full-time practice of public accounting for at least one
year apd was supervised by a cettified public accountant who was employed on a full-tme
basis.” See Exhibit A.

13.  Ms. Humlicek’s former supervisor at GSS, Richard H. Caton, CPA (CPA
certification mumber AC0011414), a shareholder at GSS, completed DBPR. Form CPA 32 -
revised 1009 acknowledging that Ms. Humlicek met this requirement (2 copy of which is
attached to this Petition as Exhibit A).

14. Ms Humbicek worked for GSS for a total of 188 weeks and worked gver forty
bours per week for a total of over 7,952 hours of qualified experience.

15. While working full-time. Ms. Humbcek entered the Master of Busimess
Administration program at the University of South Flonda. By May of 2008, Ms. Humlicek had

completed the education requirement set forth  Florida Statute Section 473.308(3).



Fax. Jun 1 2011 01.45a POOT/018

16.  That same month, Ms. Humtlicek voluntarily resigned from GSS to take a posttion
as controller of Oden Hardy Construction, Inc. (“Oden Hardy™), 2 commercial builder located in
Bradenton, Flonda While at Oden Haxdy, Ms. Humlicek performed accounting functions
including prepanng all monthly accounting entries and monthly apd anmzal financial statements,
coordination of anmual review and tax retun with Oden Hardy’s outside CPA and supervision
and oversight of accounting staff. However, she was not directly supervised by a CPA.

17. I December 2008, Ms. Humlicek was awarded her Master of Business
Administration by the Uruversity of South Florida,

18.  Ms. Humlicek submutted her application to sit for the Florida CPA exam with the
goal of becorming licensed by the Board as a Florida CPA.

19. In July of 2009, Ms Humbcek took her first portion of the CPA exam.
Subsequently, she took and passed the next two portions of the CPA. exam.

20.  In Qctober of 2009, Ms. Humlicek became pregnant with her ﬁrst child who was
due on July 9, 2010.

21.  Ms. Humhcek was scheduled to take the last portion of the CPA, exam in May of
2010

22.  However, on May 20, 2010, six and a half weeks before her due date, Ms.
Humlicek went into early lebor. After being hospitalized and stabilizing her health, her doctor
ordered her to go on bed rest for the remainder of her pregnancy. A copy of the doctor's
prescription for bed rest is attachetli to this Petihon as Exhibit B. She was also advised that she

should not take extended car trips or be a great distance from her deliveniug hospital in the event

that her pre-term labor reswmed.
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23.  As aresalt of t'hat advice, Ms. Humlicek postponed the last portion of her CPA
exam until August of 2010. | '

24. In July of 2010, Ms. Humlicek gave buth to her first chﬂt{ and voluntarily
resigned from her employment with Oden'Hardy. Since July of 2010, Ms. Humlicek has been a
stay-at-home mom.

25.  In September 2010, Ms Hulicek received notice from the Board that she passed
that Jast portion of her CPA exam. Ms. Humlicek scored above average of each portion of the
CPA exam in that her lowest score was an eiphty-five out of one hundred.

26  In February of 2011, Ms. Humlicek received a notice from the Board that her
application was bemg denied because she did not satisfy the Experience Requirement.

27.  In addition to her paid work expenence at both GSS and Oden Hardy, Ms.
Humlicek has served as the Vice-President of Finance for the Junior League of St. Petersburg
Fla., Inc., a Florida non-profit corporation. In that capacity, Ms. Humlicek spends in excess of
fifteen hours per week performing accounting services on a volunteer basis. Those accounting
services include. preparation of an annual budget and mouthly and appual financial statements;
budget to actual analysis for presentation to the Board of Directors of the corporation; weekly
payroll and quarterly preparation of the 941 tax form; annual preparation of W=-2g and 1099g; and
coordination of the annual audit and 990 with the corporation’s outside CPA.

ANALYSIS

28.  Ms. Humlicek should be granted a permenent variance or waiver because the

application of the Rule to hér unique circurustances creates a substantial hardship and violates

the principals of fairness.
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29. Ms. Humlicek has satisfied all the requirements of Florida Statute Section
473.308 1n that she has the passed the CPA examjnation, completed the education requirements,
has at least one year of work experience and has shown that she has good moral character.

30.  But for her doctor’s requiremnent that she be put on bed rest, Ms. Humlicek would
have passed the licensure examination on or before Yune 30, 2010 and would have fallen into the
express lunitahon of Section 473.308 found in subsection 4(b).

31.  Ms. Humlicek does not comply with the express terms of the Rule because her
public accounting expenence took place prior to her fulfifling the education requirements.

32.  However, Ms. Humlicek has far exceeded the experience that a nommal apphcant
would have under the express terms of the Rule. Having worked in public accounting full-time
for four and a half years, Ms. Humlicek his almost four times as much accounting experience as
she 15 expected to have under the Rule. But fm; the chronological order i which she completed
her educaton and experience requirements, her apphication would not have been dended.

33. In addition, Ms. Humhicek has gaimed additional experience, albeit in an
unquahfied capacity, during her employment with Oden Hardy and throngh her vohmteer work
with the Junior League of St Petersburg.

34.  As such, Ms. Humlicek has satisfied the intent of the applicable law and is

quahfied to serve as a CPA in the state of Flotida

35.  Requnng Ms. Humlicek to retum to the workforce to fulfill the Experience
Rc;luirement would serve a substantial hardship of Ms. Humhieek and her farraly in that she 1s
the sole caretaker for her ten-month old son. Ms. Humlicek delayed starting a famuly until after

she had completed the educational requirements and taken the CPA examination. Het intent has

alwzys been to stay home with her young son until he begins elementary school. If she were to
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be required to retum to the work force, she would have to take on the expense of full-time child
care, -

36. In addition, with the expectaton that Ms. Humlicek would be a stay-at-home
mom, Ms. Humlicek’s busband accepted a posttion that, at times, requires him to work longer
hours and weekends. If Ms. Humbicek were required to go back to work to fulfill the Experience
Requirement, Mr. Hunlicek would bave to make arrangements with his enployer to modify his
schedule,

ACTION REQUESTED
37.  Ms. Humlicek hereby respectfully requests that the Board permanently waive the

Experience Requirement of Rule 61H1-27.0041 as it applies to her or, in the alternative, issue a
permanent variance based on Ms. Humlicek’s particular facts and circumstances.

38.  Ms. Humlicek' assexts that adhering to the strict terms and requirements of the
Rule would violate the principals of fainess and justice and would cause substantial mndue
hardship on her and her famly.

39.  Furthetmore, applying the Rule to Ms. Humlicek would not further the legislative
intent of the applicable statutes in that Ms. Humlicek is already very expetienced in the
accounting feld.

CERTIFICAYE OF SERVICE
I hereby certify that a true and comrect copy of the foregoing has been delivered by

Certified U S. Mail and Facsimile to the Clerk of the Agency, the Florida Board of Accountancy,
Attention' Examination Specialist, 240 NW 76™ Dnve, suite A, Gainesville, Florida 32607,
facsimile (352) 333-2508 and the Joint Admumstrative Procedures Copumittee, Room 102,

Holland Buildmg, Tallahassee, Flonda 32399, on this 25th day of May, 2011.

rd
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BUSH ROSS, P.A.

Post Office Box 3913

Tampa, Florida 33601-3913

(813) 224-9255 (telephone)

(813) 223-9620 (telecopy)

Attorueys for Bank of America, N.A,

Celeste N. Perrino
Florida Bar No. 0044755
cperring(@bushross.com

2587144
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STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
BOARD OF ACCOUNTANCY

240 N, W. 76th Drive, Suite A
Gainesville, Florida 32607

CERTIFICATION OF WORK EXPERIENGE

INSTRUCTION TO EMPLOYEE: Please sign thie statement, forwand to employer for completion and retutn 1o the
Board of Accountancy.

| hereby authorize my empioyers (past and prasent) to release to the Florida Board of Accountancy eny information, files
and/of records as it may deem necessary in the processing of this certification of work experience.

Namevfmplowe l!!glgmg uu-nhce,k.
{PLEASEPRI
Address of empioyee ‘L3370
STREETDRF.O BOK# zr:

l/te i - wio.-k

SWTUREOF EMPLO’

INSTRUCTIONS TO EMPLOYER: Please complate, have notarized and forward this Cestification of Work
Experfence form to tha Board of Accountancy, 249 N. W, 76th Drive, Sufte A, Gainesvilie, Florida 32607.

1_Name of employer Gregory, Skarer & Stuart

2. Locatian of office in which employee was emalaved Mﬂﬁ Flonda

8. FULL-TIME EMPLOYMENT- From _ 1Y~ 1-O4 17:' 5-28-0¢
Number weeks empioyed | 8 % Apphcant stil empioyed: O YES @/NO
Average hours per week employed ___4() 4 '
Total hours employed 15q 52, 4(0

4, PART-TIME EMPLOYMENT {Qive complete celalls below Attach edditional statement f nacessary )
Employed from N ! A To
Number weeks employed
Averace umber hours.pe: weak empitved

Totat hours employed

§. Is there gny adaitional information conceming the good moral character or technical fitness of the employee relatve o
hisher practice of pubilc accountng thet you fea! the Board should be informed of? ___ Yes _y_ No {f “Yes"_ pleasas
attach writlen explanation.} Good motal character means a “personal hustory of honesty, faimess, and respect for fhe
nghis of others and the laws of this state and nation”

COMPLETE REVERSE SIDE

DBPR FORM CPA 52 — rovisad 1008
ENZT QA FAT,
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1, the undersigned, state that the employee named on this cerificaton:

dhas rendered such services as are customarily performed by & full-time ragutarly employed professionat staff employes
of 3 cerfied public accountant or firm thereef engagen in the full-ime practice of public accountng for at least one year
and was superyised (as defined helow) by a certtfiedt public accountant who was employed on a fuli-ime bas's.

£ has been amployed for et least one year by a unit of federat, slate or local government in 2 position which required the
use of accaunting skils and was supervised (as defined below) by a certified public accountant who was amployed by the
unit of fadera, state or local government on a ful-time basis.

D) has been ernphwdfaalleastoneminhduswandtmtemploymmlrequiredﬁ\eusanfmewnﬁngsmsma
substantal part of hisfher dubes and was supervised {as defined below) by 8 certifed public actountant who was
empioyed on a full-bme basls.

[3 has been smpioved for at iast one year by an educational institution m & fulltime accounting teaching position and
was supervised {as defined befow) by a certilied public eocountant who was empioyed on a full-time basis.

0 hes been employed for at teast five years in public accounting, industry, or by a unt of federal, state, or local
govemnment and that amployrent required the use of accounting skills as a mubstanfial part of hisher culies, afier
icensure as 2 CPA ar Canadian or Australian Chartered Accountant, under the supervision {as defined below) of a
Keensad CFA or Canadian or Australian CA,

Superviaion, as ufiiized in Saction 473.308(d), F.5,, shall be deemed and construed to mean the apphcant, durning his
employment, was subject fo oversight, guidance and evaluatian by a ceriffied public accountant who has the nght {o
control and dirett the applicant as to the result to be accomplished by the work and also ag to the means by which the
result was to be accomplished.

{ state that these statements are true snd commect ang recognize that providing fise information may rasudt in discipimary
achon against my license or criminal penalties pursuant to secions 455.2275 and B37 .06, Florida Statutes.

Employer's name QMM /5/ @76&7._ C 10/91
é:" [ad QI"?".: 10 A.

Firm name {if applicable)
Status In firm (If applioable) Ll /0{3/‘

GPa torificate no.ﬂ TEL/ /L Data esued ?4:?-524’.?- State i which cestified &h‘ﬁ
//zzj’/// ;Euﬁw@% L Q
¥~ 7 SIGNATURE OF EMPLOVER, FARTNER GR R

UBPRFORMGPA 37 - raatyedf 1099
EIH-0 BLEAD
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EXHIBIT B
to the
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BUSH|ROSS

ATTORNEYS AT LAW

1801 N Highland Avenue
Tampx, Flozide 33602
(813) 224-8288[Phooe]
{318) 228-9620 [Fax)

www bushroya com

Mailing Address

CELESTE N PERRINO
cperniodbushross com Post Office Dox 5918
(818) 904-8445 (Duect Liac) Tampa, Flonda 33601-3812
May 235, 2011
ViA CERTIFTIED MAIT], AND FACSIMILE
Clerk of the Agency Joint Administrative Procedures Committee
Florida Board of Accountancy Room 102
Attention: Examination Speciahst Holland Building R s
240 NW 76 Drive, Suite A Tallhassee, Florida 32399 & 5 £3 EEV% 3
Gamnesville, Flonida 32607 £‘§ u %;E 3 B

Fax: (352)333-2508
MAYR 7201
BOARD OF ACCOUNTANGY

Re:  Petition for Permanent Variance for Melanig Humlic
Onyx File No.: 013214.00001

Dear Su or Madam:

On behalf of our chent, Ms. Melanie Humlioek, enclosed please find & Petition for
Permanent Waiver or Variance From Rule 61H1-27.0041.  Pursuant to this petition, we
cespectfully request that the Board of Accountancy évaluate the merits and faimess of applying
Rule 61H1-27.0041 to Ms. Bumleek. Please contact me if we can provide any addrhonal
infonmation to assist the Board 1n its review of thus Petition. Thank you for your assistance in this
roatter

As evidence of this filing, please date stamp the enclosed duplicate copy of this letter
and return it to me in the enclosed self-addressed stamped envelope.

Sincerely,

Celeste N. Perrmeo

Enclosure

968129 1



