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Petitioner, Rosemary Lyons Lany, filed a petition for & permanent variance from

———— .
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Rule 61H1-27.0041(2), and a permanent waiver of Rule 61 H1-28.0052(2), Florida
Administrative Code (FAC), on June 4, 2012. The notice of the petition appeared In the
Florida Administrative Weekly on July 13, 2012, in Volume 38 Number 26; no comments by
interested persons were received. The petition was heard at duly-noticed meetings of the
Board of Accountancy held August 3, 2012, in Miami, Florida, and September 28,2012,in
Tampa, Florida. Dt;;:umentaﬁon Petitioner submitted regarding education she has
completed since the certification of her e-_x_z_amination scores was inadvertently omitted from
the materials reviewed by the Board on August 3, 2012, and included in the materials
reviewed by the Board on September 28, 2012. At the hearings on this matter, Petitioner
was present on August 3, 2012, and not present on September 28, 2012: the Board was
represented by Mary Ellen Clark, Assistant Attorney General, on both dates.

STATEMENT OF RELEVANT FA

The facts relevant to the petition are as follows:
1. Petitioner is an applicant for licensure as a certifled public accountant (CPA),

having squitted her application in Febryary, 2012. s {- .
2. Pelitioner received credit for th;a fourth section of the CPA examination in

November, 1983, based upon which she was deemed to have passed the CPA
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examination and her examination scorés weére certified by the Board in January, 1984,

3. Section 473.308(4), Fiorida Statutes (FS), provides that an applicant for licensure
after December 31, 2008, must show one year of work experience. Rule 61H 1-27.0041,
FAC, specifies the manner in which the one year of work experience must be documentled.

4. Rule 81H1-28.0052(2), FAC, provides that “[a] candidate shall be desmed to
have passed the CPA Examination when the candidate has been granted eredit for all
sections of the CPA Examination, Upon certification by the Board to the Department
shall issue a license fo practice public accounting to such individual. However, in no
event shall an Initial license be Issued if the Initial licensure fees and all required
documents are not recelved within 36 months of the date of certification of examination
scores by the Board; in such case, the certification expires and the applicant may
reapply for licensure by endorsement, pursuant to Section 473,308(7)(a), Florida
Statutes.”

5. Petitioner seeks a permanent-variance from Rule 61H1-27.0041(2), FAC, and
the requirement to have one year of work experience,

6. Petitioner sesks 4 permanent waiver of Rule 61H1-28.0062(2), FAC, and the
requirement that all Initial Iicenshre fees and all required documents be received within

36 months of the date of certification of examinaticn scores by the Board.

R PARTIAL DENIAL

The Board determined that the petition for variance from Rule 61H1-27.0041(2),
FAC, should be denied on the following grounds:

7. The requirement that Petitioner show one year of work experience Is found in
Section 473.308(4), FS. Section 120.542, F$, only provides the Board authority to
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grant variances from its requirements established In Its ruies, not those provided by the
legislature in statute.
GROUNDS FOR PARTIAL APPROVAL

The Board determined that the pefition for waiver of Rule 61H 1-28.0052(2), FAC,
should be granted on the following grounds:

8. Petitioner established that the purpose of the underlying statute, Section
473.306, FS, would be met were she to be granted a walver of the rule in that she has
demonstrated she has completed all educational requirements for licensure.

8. Petitioner further established that the Board's appiication of Rule 61H1-
28.0052(2), FAC, fo her circumstances would violate principles of fairness and would
impose a substantial hardship on her. -

It is therefore ORDERED that the petition be partially DENIED and partially
GRANTED.

This Order shail become effective upon filing with the Clerk of the Department of

Business and Professional Regulation.

DONE AND ORDERED this_ $' dayof S e Taha - , 2012,

‘ﬁlg A AL

Veloria A. Kelly, Division Diredidr

by the Florida Board of Accountancy.

NOTICE TO APPLICANT
You may seek raview of this Order, pursuant to Sections 120.569 and 120.57,
Florida Statutes, by filing a petition with the Division Director of the Board, 240 Northwest
76™ Drive, Suite A, Gainesville FL 32607, within 21 days of recelpt of this Crder. If you
dispute any material fact upon which ti¢ Board's decisicn is based, You may request a

——
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hearing before an administrative law judge pursuant to Ssction 120.57(1), FS; your petition
must contain the information required by Rule 28-106.201, FAC, a copy of which is
enclosed, including a statement of the material facts which are in dispute. If you do not
dispute any material fact, you may request a hearing before the Board pursuant to Section
120.57(2), FS; your petition must include the information required by Rule 28-106.301,
FAC, a copy of which is enclosed. If you request a hearing, you have the right to be
represented by an attorney or other qualified representative, to take testimony, to call or
cross-examine witnesses, to have subpoena and subpoena duces tecum issued, and to
present written evidence or argument.

Pursuant to Section 120.573, FS, you are hereby notified that mediation pursuant to
that section is not available.

Certificats of Service

| HEREBY CERTIFY that a true and comect copy of the foregoing has beén
fumished by U.S. Certified Mai! to Rosemary Lyons Larry, P.O. Box 518, Arlington, VA
22216, and to Jesslyn Krouskroup, Chief Attorney, Joint Administrative Procedures
Committee, Pepper Building, Room 680, 111 W. Madison Street, Tallahassee, Florida
32399-1400, and Mary Ellen Clark, Assistant Attomey General, PL-01, The Capitol,

" Tallahasses, Florida 32399-1050 this day of , 2012,
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Pettiloner Information:
i HEGEIVED
Arlington, VA 22216 Bllm
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Attorney information ¢

Prose VW 2012-182

Applicabls portion of the role :
61H1-28.0052(2); 61H1-27.0041
Statmtes:

Fla. Stat. §§ 473.306, 473.308

Fla Stat. § 473,307 (repealed)

ACTION REQUESTED: :
Pmnmtwmuofmmmnﬂmmdvmimﬁmnworkupmmwfw

petitioner,

STATEMENT OF ISSURES:
Jesue 1:

Curreat rules provids for expiration of exam scores after 36 months. Rulesmdntwhtéh

petitiones applied in 1982 did not have a provision for exam scotes 10 cxpire.
Issue 2:

Carrent rles provide for one year of-wark experience under & licensed Certificd Publie
Accomntant (CPA) in public acoountiog, industry, academia, or government. Rules under
which petitioner applied in 1982 provided for elther  fiféh ysar of education or one year

of work experience under a Heensed:CPA in the practice of Public Accounting or
Govemment.
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FACTS:

Petitioner succassfully passed tha upiforrn CPA exam in Noveraber 1983, after an initiaf
application mate on July 20, 1982. Petitioner wrote to Board of Accountancy both
before sitting for CPA exam in May 1981 and bafore stnting Fidth Yeer coursework for
licensure in October 1989. Petitioner wotked in accounting and finance-related field for
one employer for 25 years in the telccommumications industry. Petitioner completed
Fifth Year courscwork in May 2011. Petitioner contacted Board June 2011 to completo
licensure requirements. Board advised petitioner that exam scores had expired and a
petition i3 necessary for waiver. Petitioner [s currently self-employed in first year of
business,

DISCUSSION
L Expiration of Excam Scores

‘The Board has authority, in 1982 end now, to determine the content of
appHieations for bocoming 8 CPA which includes supplementsl information between
initis! filing of the application and the final grant or denial of licensure.
Fiz. Stat. § 455213, Notwithstanding the Board’s authority, there are certain stetutory
pmhihiﬁmminatmmﬁngmﬁvqiam. “An agency may not adopt retroactive
rules . .. generslly spesicing, an administrative rule or regulation is operative and binding
on those coming within its texss only from its effective date, and will not be applied
retroactively.” Fla. Stat, 120.54(1)(0; IMLLMMM&
418 So.Zdzﬁs(Fh.Dut.Ct.App 1% Dist. 1982).Gu Streanm Pa

Dlnt.Cl.App ad Dist. 1981),2Fla. Jur. 24 113,
Ihuemsummblgmtymwiheapplimbﬂityoﬂhewnﬂﬂmutmm
expiring 4s it is applied to applicant. The ropeal of the provision providing applicant with
the option of becoming Jicensed by fulfilling ome of two requiremonts was effective in
2000. The legislative notations simply indicated that it repealed obsolete experinece
requirements. In 1982 when applicant applied, the rules bad one application process for
licensure; todey thece are two applications — ope to take the licensure exam, and two to
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become licensed. Section 473.306(1) was amended to reflect this hifurcated approach,
The rules also added the Licensure by Endorsement option for the Board to certify an
applicant for licensure.

The lews requiring a fifth year of education plus one yoar of work experience
before the lssuance of & CPA Hoense were passed efter petitioner (a) applied under the
one-application process, and (b) fulfilled the requirement so become licensed by passing
the camination within the time allotment, and therefore do not apply to petittoner. By
virtue of petitioner applying for cxamination prior to 8/2/1983, the steps t0 become
licensed a5 a CPA for petitioner are the same a5 thay were when petitioner applied for
examination. The old rules altowed for sitting for the CPA exam after obtaining & 4-year
degree, and obtaining sertification (licensurs) by either a fifth year of course work or one
year of work experience under a licensed CPA. These options for 8 1982 applicant
continued to be recognized in Fla. Stat, § 473.307 aa late as 1999,

Alteenatively, if this Board finds that the 1982 rules do not protact epplicent for
exem scores and give applicent the option of satisfying work experictice by a ffth year of
aecountiig toursework, petitioner requests a waiver from explting exem scores and/or
Ticensuré by endorsement frorm the Board because the underlying purpose of the statute
tias besn served by & combination of passing the CPA exam, wotk expetience, and recont
coursewotk demonstrating competence. The putpose of the CPA exam is to determine an
applicant’s understanding of the body of knowledge in the profession. Petitioner
proposes that her knowledge of accounting has been demonstrated by the following: 1)
passing the uniform CPA exam jo three sittings from November 1982 to November 1983,
2) toenty-five years of experience in the accounting field in which contimuing education
was necessary in order to ensure compliance with laws and regulations, end 3) cuxrent
academic proficlency of sccounting with grades of A+ and B for twi courses taken less
mmtwumonﬂuagoatUrﬁvmityofSuuﬂ}Flpﬂdn(USF)gmdnm&mmhgm
Masicrs of Accountapcy programs, ' '

Ht would be 2 substantisl herdship in time, missed businesy development
opportunities, and forcgono eamings for petitioner, who is self cmployod, to have to sit
for the CPA exam sgain. ¥t is also violate the principles of falrness after petitioner
communicated dicectly with the Board about her status aid receiving no-indication that
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her status was unlawiial or could be retrouctively abolished, Petitioner relied on the 1982
rules in sctting her professional goals. Had petitioner been notified or known that the
rles specifically pertaiing to her would change, she had sufficient time: to 1) complete
the one courge she still needed after completing her MBA to satisfy the fifth year under
the 1982 rules, 2) apply and fulfil] the 150 semester hour education priot to December 31,
2008 ag prescribed in §1H1-27.0041, or the one year work experience under the
supervision of a CPA in government, industry, academis, or public practivé prescribed in
Fla. Stat, § 473.308(4)(2), or 3) apply for licenswe by andorsement. The accounting
hours required to sit for the exam have changed from 18 serasster hours under the 1982
rulas to 24 hours under the current rujes.

The expiration of exam soores was initially added to rule 61H1-28.005%(1) in
August 20, 2005, The rules wers modified substantially in 2004 when the uss of
computer testing began. The purpose of this section sppears to provide transition rules
for applicants who bad already conditicned the exam but bad not passed afl parts, and
provide expiration dates for the new rolling 18-month computerized testing. It did not
address those who had already sucoessfully passed the CPA exam. To now apply these
rules to those who successfilly passed the CPA exam befinee the 2004 computer testing
whese an epplicant eould fake one part at a time is unfair.

Ag a way of preserving the issue in case of an appeal, petitioner raises the issue of
due process here should the Board decide thet the expiring exam scores rule applies to

petitioner.

L. Work Evperioniss
Current work experience required under section 473.308 could be sutisficd with

my 25 years of sccounting oxpetience encompassing financial statement rcporting,
financial -snalysis, mexgor & acquisition work, lease gecounting, rogulstory sccouriting
under telscommunications PCC and State Public Commission reporting rules, Sarbanes
Oxley repotting and attestation, cost sccounting, tax sccounting including sales, payroll,
mdiiﬁdcowmimmam#mwmmﬁng,umﬂ.uwom-mn
leist ane CPA for 2 ¥ years, should qualify as adequate work expetionce demonstrating
my-sbility to carry on the work of 4 CPA.  Acosptable work experlence at the time
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petitioner passed the CPA exam was either in a Public Accounting firm or i government,
Another way based on 1982 rules was to obtain a fith year of accounting courses. This
is the method petitioner chose to become a ficensed CPA. This provision was repealed in
2000, If the Board prants a walver for the expiring exam soores but not the work
experience, petitioner will need a capy of the Certification of Wark Experience form
{DBPR Form CPA32/Revised 10/09).

. Good Moral Chamcter

To petitioner’s knowledge, she is of good moral character. In addition, petitioner
has undergonc an extensive background check, with fingerprinting, to become  licensed
sitomey in Floride effective October 1, 2010,

IV, Licensure by Endorsement . .

Notwithstending the above, the petitioner believes she qualifies under the
licensure by endorsement because the comtinuing education requirements for 2 years is 80
hoitrs and petitioner has completed & total of 92 CPE hours, consisting of 6 semester
hours or the equivalent of 78 eccounting hours st USF plus 14 CPE hours offared by
AAA-CPA, including 1 hour of ethics, during the November 2010 group mesting In
Chicago. Petitioner is short 3 ethjeg hours.

CONCLUSION
in summary, petitioner requests both a walver for the expired exam scores and a

varianee accepting the Fifth Year of Additlonal Coutsewnsk in lien of work experlence
hased on inapplicability of current rules to those taking end passing the CPA, exsm under
pre-1983 rules. Alternatively, petitioner requests & waiver for the Sxpived exam scores
and permission for petitioner to file the Certification of Work Expeatience form, oras a
final alternative, petitioner requests licensure by endorsement.
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Petitioner can provide copies of the following upon notification: initial
application dated 7/20/1982, correspondeace with the Board including the rules in effect
at the time, her resume, certificate of good standing from Florida Supreme Cout,
vetification of work experience from employer CPA verifying work performed from July
1985 to March 1988, school tenscripts, and CPE documents. I have atteched the rules
in efféct in 1982 because they are uot available online under the archives,

If the Board approves the petition for walver and variance, please ideptify the
procedure and documents needed for petitionsr to become licensed as g CPA,
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