
STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES

IN RE: PETITION FOR ARBITRATION

NOREEN R. ELLIS, WALTER E. CANTRELL, SR.,
MARYLOU BAUER, and MICHAEL RODDY,

Petitioners,

v. Case No. 00-1236

PHOENIX TOWERS CONDOMINIUM
ASSOCIATION, INC.,   

Respondent.
__________________________________________/

SUMMARY FINAL ORDER

This order is entered pursuant to Rule 61B-45.030, Florida Administrative Code, which

permits the arbitrator to enter a summary order where there are no disputed issues of material fact.

There are no disputed facts regarding the issue of whether replacement and repair of windows in

the units are the responsibility of the unit owners or the association.  The parties were given an

opportunity to file legal arguments; the petitioners filed their arguments on August 24, 2000.  This

order is entered after careful consideration of the issue.

 On June 29, 2000, Noreen R. Ellis, Walter E. Cantrell, Sr., Marylou Bauer, and Michael

Roddy (petitioners or unit owners), filed a petition for non-binding arbitration against the Phoenix

Towers Condominium Association, Inc. (respondent or association).  The petition alleges that

during concrete restoration work at the condominium, the windows in the petitioners’ units were

torn out.  The windows were damaged in the process, and the association’s engineer recommended

that the windows be replaced.  The board has taken the position that the replacement or repair of

the torn out windows is the responsibility of the individual unit owners, and that if the owners re-
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installed the old windows, the owners would be responsible for any further building damage and

deterioration. Two of the petitioners had the old windows reinstalled and two of the petitioners

had new windows installed at their own expense.  The owners seek an order requiring the

association to replace the windows in the petitioners’ units as a common expense and to

acknowledge that windows are a common element owned by the association. 

The answer generally denies that deterioration of the building’s concrete necessitated

removal of the windows, or that some windows were damaged in the process of being torn out,

but admits that the board determined that the replacement or repair of the windows is the unit

owners’ responsibility, and if the owners decided to re-install the old windows the owners would

be responsible for any future building deterioration and damage. 

Article XIV of the declaration provides in pertinent part as follows:

XIV
Maintenance and Alterations

*   *   *
C. Each unit owner agrees as follows:
1.  To maintain in good condition and repair his unit and all interior
surfaces within or surrounding his unit (such as the surfaces of the
walls, ceilings and floors), whether or not part of the unit or the
common elements, and the entire interior of his unit, and to
maintain and repair the fixtures and equipment therein, which
includes but is not limited to the following, where applicable:--air
conditioning and heating units, refrigerators, stoves, fans, hot water
heaters, dishwashers, and all other appliances, drains, plumbing
fixtures and connections, sinks, all plumbing and waterlines within
the unit, electric panels, electric wiring and electric outlets and
fixtures within the unit, windows, screening and glass, sliding glass
doors, including the operating mechanisms; interior doors, all
exterior doors, except the paining of exterior doors shall be a
common expense of the Condominium; replace lights at
entranceways to individual units and pay for all his utilities…

*   *   *
3.  To make no alterations, decorations, repair, replacement or
change of the common elements, or to any outside or exterior
portion of the building(s) whether within a unit or part of the
common elements.
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*   *   *
(emphasis supplied)

The petitioners argue that Article XIV, paragraph C.1, above, requiring a unit owner to

maintain in good condition and repair “windows,” is not applicable since the windows at issue are

not contained within the unit.  The declaration states that a “unit” is “a unit as defined in the

Condominium Act” and “The physical boundaries of each unit are as delineated in [Exhibit No.

1].”  The description in Exhibit No. 1 states in pertinent part as follows:

A “Condominium Unit” or “Unit”, as the term is used herein, shall
mean and comprise the separate and numbered Dwelling Units
which are designated in this Exhibit No. 1…excluding, however, all
spaces and improvements lying beneath the undecorated and/or
unfinished inner surfaces of the perimeter walls and floors, and
above the undecorated and/or unfinished inner surfaces of the
ceilings of each Dwelling Unit, and further excluding all spaces and
improvements lying beneath the undecorated and/or unfinished inner
surfaces of all interior bearing walls and/or bearing partitions, and
further excluding all pipes, ducts, wires, conduits and other
facilities running through any interior wall or partition for the
furnishing of utility services to Condominium Units and Common
Elements…

While this provision establishes the perimeters of the unit and excludes certain structures and items

from the unit, it does not speak specifically to windows or shed light on the issue of whether the

windows are part of the unit.  Article XIV, paragraph C.1, above, on the other hand, requires a

unit owner to “maintain and repair the fixtures and equipment [in his unit], which includes but is

not limited to the following, where applicable:--air conditioning and heating units…windows,

screening and glass…” This provision appears to require the unit owner to maintain and repair the

windows, with the “as applicable” language inserted in recognition that many of the items, such

as fans, dishwashers and other appliances, may not be contained within every unit.  It does not

state that the owner is responsible for maintaining and repairing all windows, however. 
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Article XIV, paragraph C.3 prohibits the owner from making any “alterations,

decorations, repair, replacement or change of the common elements, or to any outside or exterior

portion of the building(s) whether within a unit or part of the common elements.”  An owner

cannot be held responsible for replacing a window to his unit when he is precluded from replacing

or changing any outside or exterior portion of the building whether or not it is a part of the

common elements or his unit. Thus there is a conflict within the declaration between the two

provisions.   

A declaration of condominium is susceptible to basic rules of interpretation.  Koplowitz

v. Imperial Towers Condominium, Inc., 478 So. 2d 504 (Fla. 4th DCA 1985).  When provisions

in a contract appear to be in conflict, they should be construed so as to be reconciled, if possible.

See Arthur Rutenberg Corp. v. Pasin, 506 So. 2d 33 (Fla. 4th DCA 1987). “An interpretation of

a contract which gives a reasonable, lawful and effective meaning to all of the terms is preferred

to an interpretation which leaves a part unreasonable, unlawful or of no effect.”  Herian v.

Southeast Bank, N.A., 564 So. 2d 213, 214 (Fla. 4th DCA 1990) (citation omitted). If the

declaration were construed to require the unit owner to repair and replace the windows on the

exterior of his or her unit, the prohibition against owners changing, replacing or repairing the

exterior of the building would be a nullity.  

The declaration places the responsibility of maintaining the exterior of the condominium

on the association generally, and the responsibility for the interior of the unit is placed on the unit

owner generally.  Article XIV, paragraph F states that the association is responsible for the

“maintenance, replacement and repair of the common elements and all portions of the

Condominium property not required to be maintained, repaired or replaced by the unit owner(s).”

In addition, Article XIV, paragraph E provides that the association “shall determine the exterior
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color scheme of the building(s) and all exteriors, and shall be responsible for the maintenance

thereof, and no owner shall paint an exterior wall, door, window, or any exterior surface, or

replace anything thereon or affixed thereto, without the written consent of the Association.”

Article XIV, paragraph C.1 requires the unit owner to maintain all “interior surfaces” of his unit

and “the entire interior of his unit.” 

In Sandpiper Condominium Association, Inc. v. Iagrossi, Arb. Case No. 99-2266,

Summary Final Order (August 4, 2000), the association argued that it bore the responsibility for

maintaining, at the expense of all owners, the balconies serving the individual units; the

respondents argued that the balconies were the responsibility of the individual owners who used

them.  The declaration failed to specify who was responsible for maintenance of the balconies. The

arbitrator held that while each balcony constituted a part of the unit, the interior of which was the

owner’s maintenance responsibility, where the declaration made the association responsible for

maintaining the outside of the building and the exterior walls of the units, and prohibited the

owner from making changes to the external portions of the building absent approval by the board,

the declaration “expresse[d] a general intent to make the external portions of the building including

the balconies the maintenance responsibility of the association.”  The arbitrator noted that making

the association responsible for repairs to the balconies would help to ensure uniform and informed

maintenance, repair and replacement and that an owner acting alone was less likely to have the

resources necessary to carry out such repairs.  He further noted that an owner’s failure to timely

carry out repairs might endanger the safety of all of the residents of the building.  See also

Salamone v. Golden Horn Condominium Association, Inc., Arb. Case 96-0370, Summary Final

Order (July 17, 1997) (where balcony floor slab operated as a roof for the parking garage below

and thus contributed to the support of the building, association had the responsibility for its
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maintenance, even if it was a part of the unit which owner was responsible for maintaining;

finding to the contrary would put the primary obligation for the repair of the physical building

within the discretion of the owner, where it does not belong).   

The arbitrator has similar concerns regarding the reasonableness of requiring individual

owners to repair and replace their own windows.  Phoenix Towers Condominium is a hi-rise

building consisting of 22 floors.  Requiring the unit owners to replace the windows themselves

would in most instances require the owners to erect scaffolding on the exterior of the building to

reach any window needing replacement.  And because the owners probably would replace

windows as the need arose, or their individual finances permitted, scaffolding and window

replacement activities would be an on-going activity.  Thus, the only reasonable construction of

Article XIV, paragraph C.1 is that the unit owners are responsible only for repairing and replacing

broken glass, damaged screening and keeping the windows clean.  

In sum, the documents do not state specifically whether the unit owner or the association

is responsible for replacing the windows.  The declaration places responsibility for the

maintenance, repair and replacement of the exterior of the building on the association generally,

however, and requiring the individual unit owners to replace windows on this 22-story building

would be unreasonable.

Based on the foregoing, it ORDERED:

The relief requested by the petitioners is GRANTED.  Within 60 days, the association

shall replace the old windows in the petitioners’ units, at the expense of the association. 

Furthermore, the association shall refund to the petitioners any amounts paid to the association for

replacement/installation of windows serving their units.
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DONE AND ORDERED this 27th day of October 2000, at Tallahassee, Leon County,

Florida.

_________________________________
Patricia A. Draper, Arbitrator
Department of Business and
Professional Regulation
Arbitration Section
1940 North Monroe Street
Tallahassee, Florida 32399-1029

RIGHT OF APPEAL

In accordance with Section 718.1255, Florida Statutes, a party adversely affected by
this final order may appeal from the order by filing, within 30 days of entry and mailing of
the order, a complaint for trial de novo with a court of competent jurisdiction within the
circuit in which the condominium is located.  This order does not constitute final agency
action and is not appealable to the district courts of appeal.

ATTORNEY’S FEES

As provided by Section 718.1255, Florida Statutes, the prevailing party in this proceeding
is entitled to have the other party pay its reasonable costs and attorney’s fees.  Rule 61B-45.048,
F.A.C., requires that a party seeking an award of costs and attorney’s fees must file a motion
seeking the award not later than 45 days after rendition of this final order.  The motion must be
actually received by the Division within this 45-day period and must conform to the requirements
of rule 61B-45.048, F.A.C.  The filing of an appeal of this order does not toll the time for the
filing of a motion seeking prevailing party costs and attorney’s fees.

CERTIFICATE OF MAILING

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed by U.S.
mail, postage prepaid, to Noreen R. Ellis, 2800-A, N. Ocean Dr., 2-D, Riviera Beach, FL 33404
and James R. Brown, Esq., Wicker, Smith, Tutan, O’Hara, McCoy, Graham & Ford, P.A., P.O.
Box 2508, West Palm Beach, FL 33402 this the 27th day of October 2000.

_________________________________________
Patricia A. Draper, Arbitrator


