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STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES

IN RE: PETITION FOR ARBITRATION

SEA BREEZE SOUTH APARTMENTS
CONDOMINIUM, INC.,

Petitioner,

v. Case No. 00-1734

RICHARD BECK and SANDRA BECK,

Respondents.
_____________________________________/

FINAL ORDER

On October 5, 2000, Sea Breeze South Apartments Condominium, Inc. (petitioner

or association) filed a petition for arbitration naming unit owners Richard Beck and Sandra

Beck as respondents.  The petition alleges that the respondents have removed the original

windows from their unit and replaced them with windows that are materially and

substantially different and that the respondents did not receive board approval prior to

making this change, in violation of Article XVI of the declaration of condominium.  As

relief, the petitioner requests an order requiring the respondents to remove the new

windows and to either repair and reinstall the old windows or install new windows that

conform with the original windows.

The respondents filed an answer in which they maintain that the old windows were

a safety hazard because the windows did not lock, could not be closed securely and would

not remain in an open position.  The respondents deny that the replacement windows are

materially different from the original windows, deny that replacement parts were readily

available for the original windows, and deny that the exterior appearance and
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appurtenances to their unit and the condominium structure have been materially and

perceptively altered.  The respondents also maintain that the association had the duty to

maintain the windows and failed to do so.  The respondents further assert the affirmative

defenses of selective enforcement, estoppel, and laches.

Pursuant to notice, a formal hearing was held in this matter, commencing at

approximately 9:30 a.m. on December 10, 2001.  The hearing took place at the law

offices of Frederick C. Kramer in Marco Island, Florida.  The arbitrator appeared from

Tallahassee, Florida via telephone.  William G. Morris, Esquire, represented the petitioner.

David Lupo, Esquire, represented the respondents.  The parties presented the testimony of

witnesses and tendered documents into evidence.  This order is entered upon consideration

of the complete record in this matter.

The issues in dispute are whether the respondents have violated Article XVI of the

declaration of condominium by replacing their original windows with the windows that are

currently installed in their unit and, if so, whether the association’s enforcement action

should be barred by any of the defenses raised by the respondents and what is the proper

remedy.

Based upon the evidence presented, the arbitrator makes the following findings of

fact and conclusions of law.  Through letters dated January 17, 2000, and March 9,

2000, the respondents requested information from the board regarding the windows.  The

respondents inquired as to whether the windows are a part of the unit or the common

elements.  The respondents further asked whether the association is required to maintain

the windows if they are common elements, and if the windows are a part of the unit, what

specification limitations govern the window assemblies.  Before installing the new

windows, the respondents had sought approval from the board to install windows that
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differed from the original windows, and the board had denied the request. At some point

during the year 2000, but prior to July 5, 2000, the respondents removed the external

windows from their unit and installed new windows.  The association issued a violation

letter dated July 5, 2000, regarding the windows.

The new windows are not of the same type as the original windows.  The new and

old windows differ in appearance, beyond the differences due to age. The original windows

are horizontally divided with an aluminum bar.  The new windows are horizontally divided

with a white bar.  The vertical bars in the middle of the original windows and the ones in

the middle of the new windows are different.

Article XVI of the declaration of condominium provides, in part, as follows:

(B)  There shall be no material alterations, exterior door
or color changes, or substantial additions to the Common
Elements or Limited Common Elements except as the same are
authorized by the Board of Directors and ratified by the
affirmative vote of seventy-five percent (75%) of the Unit
Owners present at any regular or special meeting of the unit
owners.

(C)  Each Unit Owner agrees:
* * *

(3)  To make no alteration, decoration, repair,
replacement, or change of the Common Elements, or to any
outside or exterior portion of the building, whether within a
unit or part of the Common Elements.

The new exterior windows installed by the respondents materially differ in

appearance from the ones replaced; therefore, as evidenced by the testimony and

photographs submitted into evidence, the newly installed windows have altered the

appearance of the exterior of the building.  Because Article XVI of the declaration of

condominium requires board approval and ratification by the affirmative vote of seventy-

five percent (75%) of the unit owners present at a meeting prior to altering the common

elements, the respondents were required to obtain approval prior to installing the new
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windows.  The respondents do not assert that the board gave explicit approval of the new

windows nor do they assert that the unit owners have ratified any such approval; thus,

these facts establish a prima facie case that the respondents are violating Article XVI of

the declaration of condominium.

The remaining issues are the validity of the respondents’ affirmative defenses and

the proper remedy.  The respondents bear the burden of proving their affirmative defenses.

White Egret Condominium, Inc. v. Franklin, 379 So. 2d 346 (Fla. 1979); Schmidt v.

Sherrill, 442 So. 2d 963 (Fla. 4th DCA 1983).  The respondents assert the affirmative

defense of estoppel.  In order for estoppel to apply, it must be shown that a representation

was made to the respondents by the association, which representation is contrary to the

condition of affairs later asserted by the association; that it was reasonable for the

respondents to rely on the representation; and the respondents must have changed their

position to their detriment in reliance on the representation.  See Enegren v. Marathon

Country Club Condo. West Association, Inc., 525 So. 2d 488 (Fla. 3rd DCA 1988).  The

respondents claim that the association’s failure to provide them with guidance with regard

to appropriate replacement windows and the association’s failure to repair or replace the

windows itself were, in essence, a representation that the respondents could replace the

windows. Estoppel may derive from silence or inaction when there is a duty to speak or

act.  Head v. Lane, 495 So. 2d 821 (Fla. 4th DCA 1986).  However in the present case,

the association was neither silent nor did it fail to act with regard to the respondents’

request for approval.1 In a letter dated December 31, 1999 (Petitioner Exhibit 1), the

association informed the respondents that the windows the respondents were planning to

                                     
1 At this junction, no determination is being made as to whether the association provided a timely
response to the unit owners’ January 17, 2000, letter, which might be relevant to the issue of
recovery of attorney’s fees incurred in this matter.
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install were not approved. The respondents were on notice at the time that they installed

the windows that the windows were not approved.  The record reflects that the board

made no representation to the unit owners that could be construed as approval to install

windows that would change the appearance of the exterior of the building. As the

respondents have failed to prove the first prong of the estoppel defense, this defense is

rejected.

During the final hearing and in their arbitration brief, the respondents argued that

the association has waived its right to enforce Article XVI of the declaration.  To establish

the affirmative defense of waiver the respondents must show that a right of the petitioner

existed at the time of the waiver, that the board had knowledge of it, and that the board

intended to relinquish that right.  Savoy East Association, Inc. v. Janssen, Arb. Case No.

92-0133, Final Order (January 4, 1994).  In support of this defense, the respondents argue

that the association intentionally relinquished or abandoned any right or privilege it had

regarding the replacement or repair of the windows when its officers failed to respond to

respondents’ numerous inquires.  The respondents have failed to prove that the association

engaged in any act that would support a finding that the association did not intend to

enforce the relevant provision.  To the contrary, in the numerous letters exchanged

between the association and the unit owners, the parties’ respective positions were clear;

the association’s consistent position throughout has been that the unit owners must obtain

approval from the board prior to installing new windows in their unit and that any new

windows must conform to the original windows.  The respondents have, therefore, failed

to prove that the board intended to relinquish the right to approve an alteration to the

exterior of the building or to reject non-conforming windows.  Accordingly, the defense of

waiver is rejected.
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The respondents also assert the affirmative defense of laches.  Laches is an

unreasonable delay in asserting a known right, which delay causes undue prejudice to the

party claiming laches.  Appalachian, Inc. v. Olson, 468 So. 2d 266 (Fla. 2d DCA 1985).

At some point during the year 2000, but prior to July 5, 2000, the respondents removed

the external windows from their unit and installed new windows.  The association issued a

violation letter dated July 5, 2000, regarding the windows.  In the letter, the association

informed the respondents that the violation had been discovered and requested that the

respondents correct the violation.  The present arbitration case was filed on October 5,

2000, less than one year after the windows had been installed.  The association asserted

its rights regarding the windows in less than seven months of the windows having been

installed; such a brief period of time can not be said to have been an unreasonable delay in

enforcing this rule against the respondents.  Therefore, the defense of laches is rejected.

The respondents’ final affirmative defense is necessity.  The respondents maintain

that the windows needed to be repaired or replaced because the old windows did not lock,

the unit is near a major roadway and the old windows would not stay in an up position

when open, thereby creating a safety hazard.  The association has not argued that the unit

owners did not have the authority to repair their windows.  The association submitted a

list of unit owners who have had their windows repaired in recent years and provided

testimony that Glass of Marco has replacement parts.  In response, the unit owners argue

that neither Glass of Marco nor the association viewed the respondents’ windows and,

therefore, could not have known if Glass of Marco could have repaired the respondents’

windows.  When the unit owners decided to rectify the problems associated with their

defective windows, the unit owners, not the association, had the duty to do so without

violating Article XVI of the declaration of condominium.  The evidence shows that Glass of
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Marco had repaired windows in several other units within the condominium with defects

similar to respondents’ windows, this controverts the respondents’ assertion that replacing

the windows was the only way to alleviate the problems with their windows.  Based on

the foregoing, the respondents have failed to carry their burden of proving that

replacement of the windows was necessary to cure the defect.

The respondents further claim that they replaced the windows because they had

requested the association replace or repair the windows three years ago, and the

association did not.  Self-help measures are not condoned in the law.  See Florida Shores

Condominiums, Inc. v. Haynie, Arb. Case No. 92-0303, Final Order (May 11,

1993)(association's lax enforcement of its parking restrictions did not justify a unit

owner's self-help efforts to alleviate his parking problems by altering the common

elements). See also Chateau Chaumont of Ibis Isle Assn., Inc. v. Williams, Arb. Case No.

93-0327 and Chateau Chaumont of Ibis Isle Assn., Inc. v. Silverman, Arb. Case No. 93-

0326, Case Management Order (August 16, 1994)(self-help measures cannot be

condoned; lack of security cannot be asserted as a defense to association’s action to

enforce pet restriction stricken).  In Cote D’Azur Condominium Association, Inc. v.

Hammond, Arb. Case No. 00-1648, Summary Final Order (February 21, 2002), the

arbitrator addressed unit owners’ appropriate recourse when faced with a situation where

the association has allegedly failed to act when it is legally required to do so.  That case

suggests that unit owners are to seek redress via the legal system.   As the respondents

are not permitted to indulge in self-help remedies like making changes that alter the

appearance of the exterior of the building, this asserted justification for violating the

declaration of condominium is rejected.
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The respondents have installed windows that are substantially different from the

original windows and these windows have altered the appearance of the common

elements.  Therefore, the respondents have violated Article XVI of the declaration of

condominium.  The respondents have presented no viable defense that would preclude the

association from enforcing the restriction.  Nevertheless, a quandary exists.  In the minutes

of the February 13, 2001 closed board meeting (Respondents Exhibit 5), the board appears

to admit that the original windows are no longer available.  If the windows are no longer

being sold and the respondents did not keep the defective windows that were removed,

the respondents would be unable to comply with an order requiring reinstallation of the

original windows or installation of new windows that match the original design.

Based on the foregoing, it is ORDERED:

1. Within 30 days of the date of this order, the respondents shall identify whether

the original style windows are available.  If they are not available, the respondents shall

inform the association.  After being notified by the respondents that the windows are not

available, within 30 days the association may either locate the original windows or

designate an appropriate substitute window style.  Within 90 days of the date of this

order, the respondents shall install new windows that match the original style or the style

designated by the association, and the existing windows shall be removed.

2. In the future, the respondents shall comply with Article XVI of the declaration of

condominium.
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DONE AND ORDERED this 17th day of May 2002, at Tallahassee, Leon County,

Florida.

_________________________________
Cassandra Pasley, Arbitrator
Arbitration Section
Department of Business and
   Professional Regulation
1940 North Monroe Street
Tallahassee, Florida 32399-1029

RIGHT TO TRIAL DE NOVO

PURSUANT TO SECTION 718.1255, FLORIDA STATUTES, THIS DECISION SHALL
BE BINDING ON THE PARTIES UNLESS A COMPLAINT FOR TRIAL DE NOVO IS FILED BY
AN ADVERSELY AFFECTED PARTY IN A COURT OF COMPETENT JURISDICTION IN THE
CIRCUIT IN WHICH THE CONDOMINIUM IS LOCATED WITHIN 30 DAYS OF THE DATE OF
MAILING OF THIS ORDER.  THIS FINAL ORDER DOES NOT CONSTITUTE FINAL AGENCY
ACTION AND IS NOT APPEALABLE TO THE DISTRICT COURTS OF APPEAL.

ATTORNEY’S FEES

As provided by s. 718.1255, F.S., the prevailing party in this proceeding is entitled
to have the other party pay its reasonable costs and attorney’s fees.  Rule 61B-45.048,
F.A.C., requires that a party seeking an award of costs and attorney’s fees must file a
motion seeking the award not later than 45 days after rendition of this final order.  The
motion must be actually received by the Division within this 45-day period and must
conform to the requirements of rule 61B-45.048, F.A.C.  The filing of an appeal of this
order does not toll the time for the filing of a motion seeking prevailing party costs and
attorney’s fees.

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing was mailed by U.S.
mail, postage prepaid, to William G. Morris, Esquire, Law Offices of William G. Morris, P.O.
Box 2056, Marco Island, FL 34146-2056 and Frederick C. Kramer, Esquire, Law Offices of
Frederick C. Kramer, 950 N. Collier Blvd., Suite 201, Marco Island, FL 34145, this 17th
day of May 2002.

________________________________
Cassandra Pasley, Arbitrator


