
1

STATE OF FLORIDASTATE OF FLORIDASTATE OF FLORIDASTATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATIONDEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATIONDEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATIONDEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMESDIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMESDIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMESDIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES
IN RE: PETITION FOR ARBITRATIONIN RE: PETITION FOR ARBITRATIONIN RE: PETITION FOR ARBITRATIONIN RE: PETITION FOR ARBITRATION

Victor Victor Victor Victor Kamber,Kamber,Kamber,Kamber,

Petitioner,Petitioner,Petitioner,Petitioner,

v.v.v.v. Case No. 2003-06-2726Case No. 2003-06-2726Case No. 2003-06-2726Case No. 2003-06-2726

Kenilworth CondominiumKenilworth CondominiumKenilworth CondominiumKenilworth Condominium
Association, Inc.,Association, Inc.,Association, Inc.,Association, Inc.,

Respondent.Respondent.Respondent.Respondent.
_________________________________/_________________________________/_________________________________/_________________________________/

SUMMARY FINAL ORDERSUMMARY FINAL ORDERSUMMARY FINAL ORDERSUMMARY FINAL ORDER

Comes now, the undersigned arbitrator, and issues this summary final order as

follows:

Petitioner filed his petition for arbitration in this matter on May 19, 2003,

asking for a determination of the number of directors the association should have. 

The association filed its answer on June 11, 2003, and attached its motion for

summary disposition.  The arbitrator issued a notice of intent to issue summary final

order on June 18, 2003.

According to Article 6 of the articles of incorporation:

6. Directors and Officers.  The Association shall act
through its directors.  Prior to the unit owners, other than
the Developer being entitled to elect a majority of the
directors, the number of directors shall be as the Developer
may determine provided there shall be no less than three
(3).  When members, other than the Developer, shall
become entitled to elect a majority of the directors, then
the number of directors shall be no less than seven (7) nor
more than fifteen (15)…  (emphasis added.)



2

The documents provide no mechanism for the association to determine the precise

number of positions on the board from year to year.  The association has taken the

position that the board must contain only 5 positions until and unless the documents

are amended to provide for a set number of positions greater than or different than

five (5).  Petitioner maintains that the association is acting in violation of its

documents and state law. Section 718.112(2)(a)1., F.S. provides in part:

1.  The form of administration of the association
shall be described indicating the title of the officers and
board of administration and specifying the powers, duties,
manner of selection and removal, and compensation, if
any, of officers and boards.  In the absence of such a
provision, the board of administration shall be composed of
five members, except in the case of a condominium which
has five or fewer units, in which case in a not-for-profit
corporation the board shall consist of not fewer than three
members…[emphasis added.]

It is helpful to review prior arbitration decisions concerning this issue.  In

Aldecoa v. Bahia Mar of Key Biscayne Condominium Association, Inc., Arb. Case No.

98-2732, Final Order (March 30, 1998), the arbitrator was called upon to determine

the proper number of seats on the board where the bylaws provided that the

association shall be managed by a board consisting of not less than three and no

more than seven members.  Reading the statute in conjunction with the bylaws, the

arbitrator concluded that where the bylaws failed to specify a number of seats, the

statute sets the number at 5.  A similar result was achieved in Cartagena v. Hilltop

Condominium Association, Inc., Arb. Case No. 93-0022, Final Order (June 17, 1993)

where the articles of incorporation and the bylaws only provided a range in the

number of directors and did not indicate how the number would be set.1  The

1 Compare, Miller v. Olive Glen Condo. Assoc., Inc., Arb. Case No. 00--360, Amended Final Order
(August 22, 2000) where the bylaws authorized the board to set a precise number of directors.
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arbitrator concluded:  “In the absence of such a provision, according to Section

718.112, Florida Statutes, the Board of Directors must be set at five (5).”

The only difference between the prior arbitration cases and the present case is

that here, the range of numbers in the articles of incorporation is greater than, and

does not include, the statutory default mechanism providing for 5 members if the

documents do not address the issue of the number of seats.  This difference is not

deemed material.  Basically, the statute provides a fall-back position where the

documents either intentionally or erroneously do not specify either the number of

seats or a method for determining the number of seats.  While the intent of the

documents here is obviously to constitute a board containing between 7 and 15

members, the documents do not perfect this intent with a procedure designed to set

a precise number, with the result being that the statutory general rule of 5 must

prevail.  Petitioner has not demonstrated why this result should not apply or why the

cases discussed should not be followed.

WHEREFORE, the arbitrator declares that the board shall consist of 5 members

until and unless the articles are amended to provide either for a specific number, or

until the documents are amended to provide a method of determining the number and

that method is utilized. 

DONE AND ORDERED this 23rd day of July, 2003, at Tallahassee, Leon

County, Florida.

_________________________________
Karl M. Scheuerman, Arbitrator
Department of Business and

Professional Regulation
Arbitration Section
Northwood Centre
1940 North Monroe Street
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Tallahassee, Florida  32399-1029

Certificate of ServiceCertificate of ServiceCertificate of ServiceCertificate of Service

I hereby certify that a true and correct copy of the foregoing final order has

been sent by U.S. Mail to the following persons on this 23rd day of July, 2003: 

Victor Kamber
4730 Massachusetts Avenue
Washington, DC  20016

David H. Rogel, Esquire
Becker & Poliakoff, P.A.
5201 Blue Lagoon Dr., Ste. 100
Miami, Florida  33126

________________________________
Karl M. Scheuerman, Arbitrator

Right to AppealRight to AppealRight to AppealRight to Appeal

As provided by s. 718.1255, F.S., this final order may be appealed by filing a
complaint for trial de novo with a court of competent jurisdiction in the circuit in
which the condominium is located, within 30 days of the entry and mailing of this
final order.  This order does not constitute final agency action and is not appealable
to the district courts of appeal.  If this final order is not timely appealed, it will
become binding on the parties and may be enforced in the courts.

Attorney’s FeesAttorney’s FeesAttorney’s FeesAttorney’s Fees

As provided by s. 718.1255, F.S., the prevailing party in this proceeding is
entitled to have the other party pay its reasonable costs and attorney’s fees.  Rule
61B-45.048, F.A.C. requires that a party seeking an award of costs and attorney’s
fees must file a motion seeking the award not later than 45 days after rendition of
this final order.  The motion must be actually received by the Division within this 45
day period and must conform to the requirements of rule 61B-45.048, F.A.C.  The
filing of an appeal of this order does not toll the time for the filing of a motion seeking
prevailing party costs and attorney’s fees.
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