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STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES

IN RE: PETITION FOR ARBITRATION

Royale Green Condominium
Association, Inc.,

Petitioner,

v. Case No. 2003-06-8297

Unit Owners Voting for Recall,

Respondent.
                                                                      /

SUMMARY FINAL ORDERSUMMARY FINAL ORDERSUMMARY FINAL ORDERSUMMARY FINAL ORDER

This final order is entered pursuant to Rule 61B-50.119(3), Florida

Administrative Code, which provides that “[a]t any time after the filing of the

petition, if no disputed issues of material fact exist, the arbitrator shall summarily

enter a final order awarding relief and failing to certify the recall if the arbitrator

finds that no meritorious defense exits or if substantial compliance with the

requirements of the rules and statutes relating to recall has not been demonstrated,

and the petition is otherwise appropriate for relief.”

FACTSFACTSFACTSFACTS

The Royale Green Condominium Association, Inc. filed a petition for recall

arbitration on June 18, 2003.  On June 24, 2003, an order allowing answer was

entered allowing the respondent, the unit owners who voted for the recall, to file
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an answer in the matter.  On July 9, 2003, counsel for the respondent filed an

answer.

According to the petition, the association was served on June 6, 2003, with

a written recall agreements for the recall of nine (9) of the eleven (11) members of

the board of directors.  There are two hundred eighty-eight (288) units in the

association; thus, one hundred forty-five (145) votes are required to recall a board

member.  One hundred fifty-one (151) ballots were served on the board.

The unit owners are seeking to recall the following board members:  Irma

Castellanos, Daisy Garcia, Zoraida Lopez, Flora Perez, Justo Alfonso, Ana Campos,

Jose Galvan, Jaime Ramirez and Ramon Ayala.  The board met on June 11, 2003,

and determined to reject the recall effort.  The minutes of the board meeting cited

numerous reasons for not certifying the recall effort.  However, all of these issues

do not need to be addressed as the board alleges that eighteen (18) unit owners

withdrew their ballots prior to the board being served with the written recall

agreements, which is dispositive of the issues presented in this matter.

DISCUSSIONDISCUSSIONDISCUSSIONDISCUSSION

Respondent’s counsel contends that that once a vote is given the same

cannot be withdrawn.  However, this is contrary to well-established controlling

case law.  When a unit owner rescinds his or her recall vote prior to the board

being served with written recall agreement, those votes are properly rejected.  See

Courts of Inverrary Condo. Assn., Inc. v. Shepard, et al., Arb. Case No. 94-0274,
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Final Order (Jan. 18, 1995) (recall vote may be withdrawn or revoked if it is

received by the board before the board of the association receives the recall

agreement); see also, The Regency of St. Petersburg, Inc. v. Unit Owners Voting

for Recall, Arb. Case Nos. 97-0192 and 97-2047 (consolidated) Final Order

(September 4, 1997).  Furthermore, Rule 61B-23.0028(5), Florida Administrative

Code, provides that the rescission of an individual unit owner vote or the addition

of a vote is ineffective if received after the board has been served with the written

agreement.  In the instant case, the association alleges that 18 votes were

rescinded prior to the board receiving service of the recall agreements.  As the

respondent failed to specifically deny this allegation, it is deemed admitted.

Accordingly, since 18 votes were rescinded prior to the service of the recall

agreements on the board, the association properly rejected these votes.

It is noted that counsel for the respondent argues that the written recall

agreements were first served on Joseph Ganguzza, Esquire, on June 3, 2003.  As

such, the board meeting held on June 11, 2003 was untimely and the recall should

be certified.  Counsel for the association had denied this allegation in a response

filed with the arbitrator on July 23, 2003.  Nevertheless, while Mr. Ganguzza is the

attorney representing the association in this matter, Mr. Ganguzza is not the

registered agent for the association and there is no evidence that Mr. Ganguzza

was representing the association in the recall attempt at that time.  Pursuant to

Rule 61B-23.0028(g), Florida Administrative Code, the written recall agreement
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must be served on the board by certified mail or by personal service in compliance

with Chapter 48, Florida Statutes.  As Mr. Ganguzza is not a member of the board

and is not the registered agent for the association nor the manager, service on Mr.

Ganguzza was not effective as service on the association.  Even though unit

owners are typically afforded wide latitude in serving recall agreements, they are

cautioned to adhere to the statutory guidelines to ensure proper service and to

reduce the chances of the recall being rejected based on failure to comply with

service procedures.  Accordingly, the date of service stands as June 6, 2003,

when two board members were personally served with the recall agreements;

therefore, the meeting on June 11, 2003, was conducted in a timely manner.

When the 18 rescinded votes are subtracted from the total votes submitted,

the unit owners are left with 133 votes to recall the nine board members.  As this

falls short of the 145 votes required to effectuate a valid recall, it is not necessary

to explore the validity of the remaining reasons asserted by the association for

rejecting the recall effort.  Thus, the recall will not be certified.

Notwithstanding the arbitrator’s ruling above, one final issue warrants

discussion and clarity.  Respondent argues that the association has never required

voting certificates and previous elections were not conducted with the use of

voting certificates.  Therefore, counsel asserts that the association cannot enforce

voting certificate requirements in this recall effort and votes rejected on that basis

were wrongfully rejected.  The significance of this argument lies in the fact that
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prior arbitration decisions have consistently held that as a matter of fundamental

fairness, a board may not determine to enforce the voting certificate requirement

for the first time to thwart a recall effort, where the board has steadfastly ignored

this requirement of the documents in past elections and other voting events.  See

The Caribbean Condominium Management Association, Inc. v. Kennedy, Arb. Case

No. 93-0175, Arbitration Final Order (October 27, 1993)(holding that despite

failure to comply with technical requirements of voting certificates, votes were

valid where the association had not in the past rejected votes on the basis of such

noncompliance).  In response, the association contends that it has the right to

enforce all provisions of the condominium’s governing documents, even if previous

boards had not acted in compliance with such documents.  The association argues

if that future boards who come into power with good intentions and the desire to

enforce the condominium documents are stripped of their power and precluded

from enforcing the provisions in the condominium documents, those documents

will have no purpose or meaning.  Although it seems that enforcement at this point

merely suits the board’s intention to ensure the non-certification of the recall.  If

the association wishes to pursue enforcement of voting certificate requirements in

future elections or reject future recall votes because of non-compliance with the

requirements, common notions of fairness, equity and due process obligate the

association to notify the association membership in advance and, thereafter, seek

its consistent enforcement.  It is a fallacy for the board to seek enforcement of a
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provision, which has remained dormant for some time, only when it is apparent

that the board’s existence is threatened.  This is invidious selective enforcement.

As the court in Chattel Shipping and Investment, Inc. v. Brickell Place

Condominium Association, Inc., 481 So. 2d 29, 30 (Fla. 3rd DCA 1986), held “the

adoption and implementation of a uniform policy under which, for obvious reasons

of practically and economy, a given building restriction will be enforced only

prospectively cannot be deemed “selective and arbitrary.””  While the association

is not permitted to selectively enforce provisions contained in the condominium

documents, provisions which had not been previously enforced can be enforced

prospectively only after proper notice.

Based on the foregoing, it is ORDERED:

The decision of the board of directors not to certify the recall effort is

AFFIRMED.  The recall of Irma Castellanos, Daisy Garcia, Zoraida Lopez, Flora

Perez, Justo Alfonso, Ana Campos, Jose Galvan, Jaime Ramirez and Ramon Ayala

is not certified.             

DONE AND ORDERED this 31st day of July 2003, at Tallahassee, Leon

County, Florida.

_________________________________
Melissa Mnookin, Arbitrator
Department of Business and

Professional Regulation
Arbitration Section
Northwood Centre
1940 North Monroe Street
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Tallahassee, Florida  32399-1029

Certificate of Service

I hereby certify that a true and correct copy of the foregoing summary final
order has been sent by U.S. Mail to the following persons on this 31st day of July
2003:

Joseph H. Ganguzza, Esq.
Hyman Kaplan Ganguzza

Spector & Mars, P.A.
Museum Tower, 27th Floor
150 West Flagler Street
Suite 2701
Miami, Florida  33130

Nestor Alvarez, Esq.
3971 S.W. 8 Street
Suite 209
Coral Gables, Florida  33134

_________________________________
Melissa Mnookin, Arbitrator
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