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 STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
Joseph A. Loveland, Jr., and  
Roslyn H. Loveland, as Trustees of 
The Loveland Family Trust, et al. 
 
 Petitioners, 
 
v.        Case No. 2003-08-0632 
 
Harbor Towers and Marina 
Condominium Association, Inc.,  
 
 Respondent. 
      / 
  

SUMMARY FINAL ORDER 
 
 Comes now, the undersigned arbitrator, and issues this summary final order as 

follows:  

 A petition for arbitration was filed in the above-styled case on September 9, 

2003 and was later amended to include an additional party on December 17, 2003.   

On October 9, 2003, the named respondent, Harbor Towers and Marina 

Condominium Association, Inc., filed its answer to the petition for mandatory, non-

binding arbitration.  On February 25, 2004, an order granting unit owners 

Floridaxium, Inc., Archie Nesmith and Monica Fenton’s motion for intervention was 

entered. On March 18, 2004, a notice of intent to issue a summary final order was 

provided to the parties. On April 19, 2004, both parties submitted their final legal 

arguments. This summary final order is issued after consideration of the entire 

record in this case. 
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DISCUSSION 
 

 The issue presented for determination is whether the association was 

required to obtain 75% unit owner approval for replacement of certain common 

elements, specifically, weathered garage doors. In the petition for arbitration, the 

petitioners requested an order finding the association in violation of section 9.5 of 

the association’s governing documents and section 718.113, Florida Statutes. The 

petitioners contend that the board’s decision in replacing the garage doors installed 

on the property required 75% owner approval, as the replacement doors allegedly 

varied substantially in design and color from the original, constituting a material 

alteration of the common elements. The petitioners produced photographs that 

showed the replacement garage doors were a brighter white than the original 

garage doors, with a variation in the design of the new doors in that there were 

recessed, beveled panels as compared to the horizontal panels of the original doors. 

The petitioners requested that the association be required to restore the original 

garage doors which have already been replaced and require that in the future the 

association ensure that all replacement doors substantially comply with the original 

style and finish.  

In responding to the petition for arbitration, the association asserts that the 

garage doors were deteriorated and the board’s determination to replace the garage 

doors was within its authority under the association’s governing documents as well 

as section 718.113, Florida Statutes. The association produced documentation that 

confirmed that the original doors had deteriorated significantly and had yellowed 

from years of exposure to the sun. The association also produced documentation 
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that established that the same design/type of garage door is no longer available  

because it does not meet the current building codes for the City of West Palm 

Beach. However, the replacement doors, being made of galvanized steel with a 

design of beveled panels (as opposed to horizontal panels), are stronger than the 

original doors and are code compliant.  

Section 718.113, Florida Statutes, provides that the association has a duty 

to maintain, repair and replace the common elements of the condominium. Article 

IV(1)(D) of the association’s Bylaws requires the board to exercise all powers and 

duties of the association, in accordance with provisions of the association’s 

declaration, including the power to “maintain, manage, repair, replace and operate 

the Condominium Property.” Section 9.1 of the declaration of condominium 

provides “[t]he Association shall maintain, repair and replace at the Association’s 

expenses: all Common Elements and Limited Common Elements, except as 

hereafter set forth as the Unit Owner’s responsibility.  Section 9.5 of the 

declaration of condominium provides “[t]here shall be no alterations to the common 

elements, exterior door or color changes, additions or further improvements of the 

Condominium Property without the prior approval … of seventy-five 75% of all unit 

owners…” Section 12.7 of the declaration of condominium provides that “[a]ny 

repair or maintenance required in the garage unit shall be done by the Association 

and charged to the garage unit owner.”   

The board has the authority and obligation, pursuant to the above-cited 

statute and the provisions of the association’s governing documents, to maintain 

the condominium common elements, including the garage doors. Here, the 
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association determined that the original garage doors should be replaced because of 

their weathered condition. The replacement doors are the same color as the original 

doors when they were initially installed, although the photographs of the original 

doors reflect that the original doors have yellowed with age and exposure to the 

elements. The replacement doors also vary in the exterior design and can withstand 

greater wind force than the original doors. The petitioners maintain these 

differences constituted an alteration of the common elements that required 75% 

unit owner approval, pursuant to section 9.5 of the declaration of condominium.     

However, as the association correctly asserts, even if these differences in 

the replacement doors were a material alteration of the common elements, unit 

owner approval was not required under the maintenance exception found in chapter 

718, Florida Statutes and the case law.  Section 718.113(2), Florida Statutes, 

permits an association to alter or improve a portion of the common elements where 

such alteration or improvement constitutes a repair or replacement of the 

condominium common elements.  This has also been established by the courts and 

in prior arbitration proceedings. See Cottrell v. Thornton, 449 So.2d 1291 (Fla. 2d 

DCA 1984)(restoration and repairs necessary to maintain common element canal 

system, pool and roadways did not require unit owner authorization) and Tiffany 

Plaza Condominium Association, Inc. v. Spencer, 416 So.2d 823 (Fla. 2d DCA 

1982)(unit owner approval unnecessary for construction of rock retaining wall that 

protected the common elements) and Kreitman v. The Decoplage Condominium 

Association, Inc., Arb. Case No. 98-4711, Final Order (July 30, 

1999)(association’s determination to replace carpet in common area hallway with 
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different, more durable carpet was within the discretion of the board and did not 

require unit owner approval).  

The board’s determination to install doors with an improved design was a 

valid exercise of its business judgment and is therefore a decision for which the 

arbitrator will not substitute her judgment. Prior arbitration decisions reflect a 

similar result with regard to the association’s board exercising its business 

judgment. See Brickell Townhouse Association, Inc. v. Bagdan, Arb. Case No. 00-

1683, Summary Final Order (November 21, 2000)(arbitrator held that the board 

was entitled to use and rely on its business judgment when determining to replace, 

rather than repair hurricane damaged windows). See A.N. Inc. v. Seaplace 

Association, Inc., Arb. Case No. 98-4251, Summary Final Order, (October 29, 

1998)(replacement of damaged windows with upgraded version of windows was 

within the board’s business judgment, with arbitrator noting that the association’s 

board “should take advantage of changes in technology, …and improved 

designs…”) Similarly, the board here was entitled to use its business judgment in 

deciding to replace those garage doors on the property that had deteriorated with 

age and exposure to the elements.  

 Based on the foregoing, the petitioners’ request for relief is denied. The 

association, pursuant to its governing documents and section 718.113, Florida 

Statutes, was authorized to install the replacement garage doors without approval 

by the unit owners. Moreover, the association may require the individual unit 

owners whose garage doors have been replaced to be responsible for the costs 

thereof.  
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DONE AND ORDERED this 3rd day of September 2004, at Tallahassee, Leon  
 
County, Florida. 
      _________________________________ 
      Catherine Bembry,  Arbitrator 
      Department of Business and  
       Professional Regulation  
      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1029 

 
 

CERTIFICATE OF SERVICE 
  
 I hereby certify that a true and correct copy of the foregoing final order has 
been sent by U.S. Mail to the following persons on this 3rd day of September 2004: 
 
Joseph A. Loveland, Jr., Esquire 
3901 South Flagler Drive, #602 
West Palm Beach, Florida 33405 
 
David A. Core, Esquire 
St. John, Core, Fiore & Lemme, P.A. 
1601 Forum Place, Ste. 701 
West Palm Beach, Florida 33401 
 

_________________________________ 
Catherine Bembry, Arbitrator 

 
 
 

RIGHT TO TRIAL DE NOVO 
 

PURSUANT TO SECTION 718.1255, FLORIDA STATUTES, THIS DECISION 
SHALL BE BINDING ON THE PARTIES UNLESS A COMPLAINT FOR TRIAL DE 
NOVO IS FILED BY AN ADVERSELY AFFECTED PARTY IN A COURT OF 
COMPETENT JURISDICTION IN THE CIRCUIT IN WHICH THE CONDOMINIUM IS 
LOCATED WITHIN 30 DAYS OF THE DATE OF MAILING OF THIS ORDER.  THIS 
FINAL ORDER DOES NOT CONSTITUTE FINAL AGENCY ACTION AND IS NOT 
APPEALABLE TO THE DISTRICT COURTS OF APPEAL. 
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ATTORNEY’S FEES 
 

As provided by s. 718.1255, F.S., the prevailing party in this proceeding is 
entitled to have the other party pay its reasonable costs and attorney’s fees.  Rule 
61B-45.048, F.A.C., requires that a party seeking an award of costs and attorney’s 
fees must file a motion seeking the award not later than 45 days after rendition of 
this final order.  The motion must be actually received by the Division within this 
45-day period and must conform to the requirements of rule 61B-45.048, F.A.C.  
The filing of an appeal of this order does not toll the time for the filing of a motion 
seeking prevailing party costs and attorney’s fees.  


