
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
Homemax, Inc., Litchfield 
Financial Corporation, James P. 
Koelsch, Sharon S. Koelsch, and  
John B. Warren,     
 
 Petitioners, 
 
v.       Case No. 2003-08-3058  
 
River Cove Landings 
Condominium II Association, Inc., 
 
 Respondent. 
______________________________________/ 
 

FINAL ORDER ON JURISDICTION 
 
 Comes now, the undersigned arbitrator, and issues this order as follows: 

 Petitioners filed their request for expedited determination of jurisdiction on 

September 23, 2003.  This matter has stood abated at various times upon receipt 

of reports that the parties had settled their dispute.  Ultimately, the dispute was 

not resolved, and it is accordingly necessary to enter an order on jurisdiction. 

 According to the facts submitted, in October 1998, Crystal River Isles, Inc., 

the developer, recorded the declaration of condominium creating the subject 

condominium known as the River Cove Landings Condominium II.  The 

condominium, as originally recorded, contained 52 units and certain common 

elements.  Petitioners are the owners of units 201, 202, 203, 204, 205, 206, 211, 

212, 213, and 214.  On March 2, 2001, a separate corporation, River Cove 

 1



Landings, L.C., acquired title to certain real property from an assignee for the 

benefit of creditors of Crystal River Isles, Inc., the developer.  According to the 

request for expedited determination of jurisdiction, part of the property conveyed 

consists of land and improvements (e.g., units) within the property submitted to 

condominium ownership by the declaration of condominium. 

 In September 2001, the association recorded an amendment to the 

declaration purporting to remove from the condominium, 42 of the 52 units 

contained in the condominium along with certain portions of the common elements 

of the condominium.  The amendment also recites the agreement of the association 

to execute a quitclaim deed to the disputed property in favor of River Cove 

Landings, L.C.  The amendment recites that it was approved by the affirmative 

vote of not less than 2/3 of the board and by an affirmative vote of not less than 

75.5% of the unit owners.1  Petitioners allege that the effect of the amendment is 

to materially alter or modify the appurtenances to their units and to change the 

percentage or proportion by which the petitioners share the common expenses and 

common surplus of the condominium, all in violation of the declaration and section 

718.110(4), Florida Statutes.  Petitioners did not join in the execution of the  

                                      
1 The declaration in article 10 may be amended by not less than 75% of the membership for regular 
amendments.  Section 10(B)(5), however, specifically prohibits amendments that change an 
owner’s percentage share of ownership unless that owner joins in the amendment.  The subject 
amendment obviously has the direct effect of increasing the remaining owners’ percentage share of 
ownership in the common elements and correspondingly increasing their percentage share of liability 
for the common expenses.  The percentage share of ownership in the common elements is made an 
appurtenance to the unit by section 718.106, F.S.  In accordance with section 718.115(2), F.S. 
common expenses are to be shared in accordance with ownership interest in the common elements. 
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amendment and the holders of mortgages on petitioners’ units likewise did not join 

in or otherwise consent to the amendment.  Petitioners further allege procedural 

improprieties in the manner in which the amendment was noticed and voted upon 

at an association meeting conducted on August 8, 2001.  River Cove Landing, 

L.C., has reportedly notified third persons that the property it took title to consists 

of vacant unencumbered land and does not consist of units and common elements 

and is not otherwise part of the condominium. 

Petitioners request a declaration that the condominium consists of 52 units, 

that River Cove Landings, L.C., owns 42 units, that River Cove is responsible to 

the association for its proportionate share of common expenses of the 

condominium, and that the September 2001 amendment to the declaration is 

invalid and unenforceable.  This matter has previously been filed in court.  The 

judge abated the circuit court action pending a determination here as to jurisdiction. 

 The Division finds that it lacks jurisdiction to hear this dispute which 

primarily involves a determination of title.  While the Division has accepted 

jurisdiction over other disputes alleging that amendments to the declaration have 

violated § 718.110(4), Florida Statutes, and the corresponding portions of the 

declaration2, here the petitioners seek to challenge an amendment to the 

declaration removing certain property from the condominium regime, and the status 

of title to that property so removed is directly at issue.  The prior cases where the  

                                      
2 See, for example, Cooper v. 1231 Penn, Inc., Arb. Case No. 00-0103, Summary Final Order 
(October 23, 2000), where the arbitrator ruled on the validity of an amendment to the declaration 
re-assigning common parking spaces among the owners, with the petitioning owner arguing that the 
amendment disturbed the appurtenances to the unit in violation of section 718.110(4), F.S.  
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Division has accepted jurisdiction did not involve disputes regarding title and the 

boundaries of the condominium property.  Here, petitioners seek a determination 

concerning the appropriate boundaries of the condominium, and as such, the issue 

involves central issues of title.  In the arbitration case of Applewood Village IV 

Condominium Association, Inc. v. Alan Greenspan, Arb. Case No. 99-2169, Final 

Order Dismissing Case (May 22, 2000), the arbitrator ruled that the Division lacked 

authority over disputes where a necessary party was neither a unit owner nor an 

association.  The arbitration program was created in order to provide an alternative 

forum for disputes between associations and unit owners.  In the instant case, the 

developer may well be a necessary party as is quite arguably the grantee named in 

the deed executed on March 2, 2001, River Cove Landings, L.C.  A determination 

of whether that entity is the owner of units is indisputably related to the effect of 

the challenged amendment to the declaration.  In Brickell Biscayne Condominium 

Association, Inc. v. Bernstein, Arb. Case No. 99-1657, Final Order on Jurisdiction 

(September 3, 1999), the arbitrator ruled that the Division lacked jurisdiction to 

decide the dimensions of a dock unit and whether the association could add to or 

reduce the common elements, as such determination was primarily related to title.  

In Earp v. Holiday Village Association, Inc., Arb. Case No. 92-0250, Order on 

Jurisdiction (December 29, 1992), the arbitrator dismissed the petition of the unit 

owner who claimed that the association failed to recognize the true dimension of 

his unit, finding that the dispute primarily involved title to a unit.  In Fisherman’s 

Cove of Collier Condominium Association, Inc. v. Oglesby, Arb. Case No. 93-0270, 
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Order on Motion to Dismiss (November 10, 1993), the arbitrator dismissed the 

petition seeking a determination of whether an area within the condominium was 

part of a unit or constituted a common element because the dispute primarily 

involved a determination of title.  In Sand Dollar of Indian Shores Condominium 

Association, Inc. v. Fidelity Investments of Pinellas County, Inc., Arb. Case No. 94-

0294, Final Order (September 13, 1994), the arbitrator dismissed a petition seeking 

to determine the validity of certain amendments to the declaration adding certain 

common elements to a unit, based on the title issues presented.  See also, Reuther 

v. 400 Beach Road Condominium Association, Inc., Arb. Case No. 98-4959, Final 

Order (September 3, 1999), where the arbitrator dismissed, for lack of jurisdiction, 

the claim that a unit owner who had continuously occupied a portion of the 

common elements had acquired title to the common elements by adverse 

possession.  

 Here, the central core of the dispute concerns the status of title to the 

property once made part of the condominium but sought to be removed from the 

condominium regime by the amendment challenged herein.3  The arbitrator would 

have to determine ownership, title and the status of the property at issue, which is 

beyond the authority of the Division.  This conclusion is strengthened by the fact 

that the case will involve, as necessary parties, persons whose status cannot be 

determined as unit owners until the dispute regarding the status of the  

                                      
3 It does not appear from the record whether the circuit court action includes allegations of breach 
of fiduciary duty by officers and directors of the association as that duty is set forth in section 
718.111(1)(a), F.S. 
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condominium property is once addressed and resolved.  Thus, both the subject 

matter and the parties to the case involve determinations of title.  The arbitrator 

therefore issues this final order declaring that the Division lacks jurisdiction to hear 

the subject dispute. 

 DONE AND ORDERED this 2nd day of June, 2004, at Tallahassee, Leon 

County, Florida. 

      _________________________________ 
      Karl M. Scheuerman, Arbitrator 
      Department of Business and 
       Professional Regulation 
      Arbitration Section 
      Northwood Centre 
      1940 North Monroe Street 
      Tallahassee, Florida  32399-1029 
 
Copies furnished by fax and U.S. Mail to: 
Karen E. Maller, Esquire 
One Progress Plaza 
Suite 1210 
St. Petersburg, Florida 33701 
 
William N. Asma, Esquire 
886 South Dillard Street 
Winter Garden, Florida 34787 
 
Clark A. Stillwell, Esquire 
320 Highway 41 South 
Inverness, Florida  34450 
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