
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
Hallmark of Hollywood 
Condominium Association, Inc., 
 
 Petitioner, 
 
v.        Case No. 2003-09-2380 
 
Arthur Andrews and Laura Andrews, 
 
 Respondents. 
______________________________________/ 
 

FINAL ORDER 

 Pursuant to notice, the undersigned arbitrator of the Division of Florida Land 

Sales, Condominiums, and Mobile Homes convened a formal hearing in this case on 

May 27, 2004.  The final hearing was continued on August 4 and 17, 2004.  

During the hearing, the parties presented the testimony of witnesses, tendered 

documents into evidence and cross-examined the other party’s witnesses.  This 

order is entered after consideration of the complete record in this matter. 

APPEARANCES 

   For Petitioner: Lawrence J. Shapiro, Esq. 
Lawrence J. Shapiro & Associates, P.A. 
825 Brickell Bay Drive 
Suite 1751 

      Miami, Florida 33131 
 
   For Respondent: Stephane Dupont, Esq. 

Mark Perlman, P.A. 
1820 East Hallandale Beach Boulevard 

      Hallandale Beach, Florida 33009 
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PRELIMINARY STATEMENT

 
 On November 18, 2003, Hallmark of Hollywood Condominium Association, 

Inc. (the association) filed a petition for arbitration naming Arthur and Laura 

Andrews as the respondents alleging that the respondents were maintaining a dog, 

that the dog had defecated on the common elements and that the respondents had 

installed screening on the balcony of their unit, all in violation of the condominium 

documents.  The respondents have not denied that they are maintaining dogs and 

have installed screening on the railing of their unit; rather, they rely upon the 

defense of selective enforcement.  They do deny that they permitted their dogs to 

defecate on the common elements. 

 A hearing was held on May 27, 2004, at the condominium during which the 

arbitrator appeared in person.  The final hearing was continued on August 4 and 

17, 2004, during which the arbitrator appeared via telephone. The parties were 

initially given until September 1, 2004, to file proposed orders.  Upon motion of the 

association, the arbitrator extended the period to file proposed orders until September 

20, 2004.  The respondents have filed their recommended order and the association 

has not. 

FINDINGS OF FACT

1 Andrews are the record unit owners of unit 305 located at Hallmark of 

Hollywood Condominium. There are 375 units in the condominium, three of which 

are commercial. 
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2 Hallmark of Hollywood Condominium Association, Inc., (the 

association) is the entity responsible for the administration and operation of 

Hallmark of Hollywood Condominium. 

3 The Respondents are the owners of two small dogs that they have 

maintained in their unit at all times relevant to this matter. 

4 Paragraph 17.3 of the declaration of condominium prohibits the 

keeping of dogs, cats or other pets at the condominium. 

5 The respondents have placed a screen mesh over the railing of their 

balcony that has been there at all times relevant to this matter. 

6 Paragraph 17.4 of the declaration of condominium prohibits unit 

owners from making any changes to any unit, or the limited common elements or 

common elements that changes the appearance of any portion of the building 

without obtaining prior board approval. 

7 The association’s board of directors consists of nine members who 

mostly serve on a part-time basis with little involvement in the day-to-day 

operations of the association.  Routine matters have been delegated to the 

association’s property manager. 

8 Whenever the association was aware of pet violations, demand letters 

requiring removal of the pets were sent to the unit owners by the property 

manager.  

9 A condominium security officer patrols the condominium property on 

foot once an hour.  Security has seen dogs on the respondents’ balcony and has 

 3



not seen other pets on the condominium property. Also, security has heard dogs 

barking on the respondent’s floor and thinks the noise was coming from more than 

one location. 

10 Security has only noticed screening on the respondent’s unit and a 

unit with white plastic lattice covering the balcony railing facing the parking 

garage.  The white lattice was first detected around May 20, 2004. 

11 When the respondents purchased the unit in 1997 they were given a 

copy of the condominium documents and knew that their unit was subject to the 

documents. In fact, Mr. Andrews signed a purchase application for the unit that 

specifically indicated that pets are not permitted at the condominium.  

12 The respondents did not seek the association’s permission to have 

dogs. 

13 As to the screening on the railing, the respondents placed it there 

when they realized that a child could slip through the railing.  They did not ask the 

association to take action regarding the potential hazard or seek the association’s 

permission to do so themselves.1 

14 At the time respondents received the notice of violation letter 

(petitioner’s exhibit 8), they were aware that there were other unit owners with 

pets or who had placed screening on their balconies, but they did not report the 

pets or screening to the association.   

                                                           
1  It should be noted that the dogs are small enough that they could slip through the railing. 
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15 A tour of the respondents’ unit revealed that they had placed a mesh 

screening over the railing.  There is a 6” gap between the railing’s bars. 

16 There have been pets at the condominium at various times including 

iguanas, mice, birds, cats and dogs.  Many of the pets were of the type that could 

be kept in the unit with no need to come and go on a regular basis.  In fact, one of 

the dogs seen by witnesses was carried to and from the unit at least partially 

concealed in a large purse.  Furthermore, there have only been a small number of 

pets at any given time relative to the size of the condominium. 

17 Most of the witnesses who saw other pets indicated that they did not 

report them to the association.  As to those pets that were reported to the 

association, the association sent letters to the unit owners demanding the pet’s 

removal. 

18 At the time the association sent the respondents a notice of violation 

(petitioner’s exhibit 5) regarding the screening on the balcony, the association was 

aware that two or three other units had screening.  The association sent notices to 

these units’ owners and the screens were removed. 

19 The first list of additional violators provided to the association by the 

respondents was the amended answer filed in this matter.  The association’s policy 

is to investigate any alleged violation and take any necessary action. 

20 As to the unit owners alleged to have pets in the amended answer, 

the current president of the association, Dr. Winkler, was not previously aware of 

them. Two former board members had knowledge of pets in the building while they 
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were on the board.  However, they did not report the violations to the entire board.  

Additionally, the respondents provided no evidence that the matter was ever 

brought before the board at anytime.  

21 Various unit owners testified that they have installed or purchased 

their units with hurricane shutters.  The shutters are of two types: one type 

encloses the perimeter of the unit’s balcony and the other type only covers the 

windows and sliding glass doors.  The shutters are the same color as the building.  

Both types use an accordion mechanism. 

22 The board started requiring approval for hurricane shutters in 1995 as 

to material, color and mechanism.  The board has not required written approval. 

23 On the walking tour of the condominium, the undersigned observed 

the following.  The respondents’ unit is corner unit located on the third floor.  The 

west side of the balcony overlooks the swimming pool area and the north side 

abuts the top of the parking garage.  The pet waste was found about 20 feet from 

the building near the respondents’ balcony.  The undersigned observed various 

units with mesh or other type of screening over the railing.  Only the respondents’ 

unit, the unit with a white lattice covered balcony located near the top of the 

parking garage, and the unit seen through the laundry room window were readily 

visible with naked eye as they could be observed from places fairly close to them.  

The other units alleged by the respondents to have screening were located on the 

upper floors of the condominium building and had to be observed using binoculars 

and were not readily visible without them being pointed out by someone. 
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CONCLUSIONS OF LAW 

Hallmark of Hollywood Condominium is a condominium within the meaning 

of § 718.103, Florida Statutes.  The undersigned has jurisdiction over the parties of 

subject matter of this dispute, pursuant to section 718.1255, Florida Statutes. 

Paragraph 17.3 of the declaration of condominium prohibits the keeping of 

dogs, cats or other pets at the condominium.  It is not disputed that the 

respondents are maintaining two dogs in their unit.  Therefore, the undersigned 

finds that the respondents have violated paragraph 17.3 of the declaration. 

 Paragraph 17.4 of the declaration of condominium prohibits unit owners 

from making any changes to any unit, limited common elements or common 

elements that changes the appearance of any portion of the building without 

obtaining prior board approval.  The respondents have installed a screen mesh on 

their balcony, which alters the appearance of the building.  Furthermore, the 

respondents did not seek the permission of the association to install the screening.  

Accordingly, the undersigned finds that the respondents have violated paragraph 

17.4 of the declaration. 

The respondents contend that the association is selectively enforcing the 

above restrictions.  To prove the defense of selective enforcement, a party has to 

show that there are instances of similar violations of which the governing body has 

notice but in which they have refused to act.  See White Egret Condominium, Inc. v. 

Franklin, 379 So.2d 346 (Fla. 1979); see also Killearn Acres Homeowners 

Association, Inc. v. Keever, 595 So.2d 1019, 1021 (Fla. 1st DCA 1992); and, 
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Camelot II Condominium Assn., Inc. v. Dirse, Arb. Case No. 00-0951, Final Order 

(May 10, 2001.  The respondents bear the burden of proving their affirmative 

defense.  Sea Breeze South Apartments Condo., Inc. v. Beck, Arb. Case No. 00-

1734, Final Order (May 17, 2002).  

 Based upon his tour of the building, the undersigned finds that other units 

have covered the railings on their balconies with screen or other similar material.  

However, the respondents have failed to establish that the association was aware 

of the violations.  As noted above, most of the modified balconies were only visible 

through binoculars and with the assistance of someone pointing them out.2  As to  

the units of which the association was aware, such as unit 706 complained of by 

Ms. Goldstein-Tucker, the association provided copies of notice of violation letters 

sent to the unit owner and the screening was eventually removed.3  The 

respondents did not demonstrate the association was aware or reasonably should 

have been aware of the other current screening violations.  Accordingly, the 

respondents have failed to prove selective enforcement as to the screening 

violation. 

 Based on the testimony presented it is clear that there have been various 

types of pets at the condominium over the last several years, including iguanas, 

                                                           
2 The condominium building consists of several floors, making it difficult to spot violations on the higher floors. 
3 The respondents established that numerous units have hurricane shutters that when shut completely enclose the 
balcony.  As the association is required to permit the installation of hurricane shutters pursuant to section 
718.113(5), F.S., notwithstanding any provision to the contrary in the documents, screen enclosures and hurricane 
shutters will not be considered similar to screen enclosures for selective enforcement purposes. 
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mice, birds, cats and dogs.  Almost all of the witnesses who testified indicated that 

after noticing a pet at the condominium, they did not report it to the association.4  

                                                           
4 The undersigned notes that there is a long line of arbitration cases that have distinguished dogs from cats and other 
pets for purposes of selective enforcement.  However, the fourth district court of appeal has ruled that where the 
condominium documents contain particular language prohibiting all pets, any disimilarity between dogs and cats is 
irrelevant and both must be considered.  See Prisco v. Forest Villas Condominium Apartment, Inc., 847 So.2d 1012 
(Fla. 4th DCA 2003).  As the declaration of condominium in the instant matter contains a prohibition somewhat akin 
to the one considered by the court in Prisco, the undersigned will assume that Prisco may apply and will consider 
pets other than dogs in determining whether the association is selectively enforcing the pet restriction against the 
respondents.  
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When the association actually received complaints regarding pets, it sent letters to 

the unit owners demanding the removal of the pet. 

 Furthermore, until commencement of the current action, the association 

indicated it was not aware of any other pets at the condominium. If it had 

previously been aware of the violations by other unit owners alleged by the 

respondents during this proceeding, in accordance with its policies, it would have 

investigated and taken any necessary action.5

 Certain former board members indicated that they could not recall the board 

ever taking any action regarding pets.  However, based on the testimony of 

witnesses, it appears that the members of the association’s board of directors were 

minimally involved in the day-to-day operations of the association.  Initial 

enforcement efforts were handled by the association’s personnel, such as its 

property manager.  In fact, the property manager during the time that some of the 

former board members were on the board testified that while she was the property 

manager, whenever the association received a complaint regarding a pet, she 

issued a demand letter requiring the pets removal. In support of its assertion that it 

would take action against any violations brought to its attention, the association 

provided copies of demand letters sent to other unit owners who the respondents 

                                                           
5 This statement is consistent with the action taken by the association subsequent to commencement of this action.  
The undersigned notes that unit owner Theresa Funk testified that while she was on the board of directors from 2000 
to 2001, the board knew that there were pets in the condominium, but did not take any action.  By way of contrast, 
she also testified that a while she was on the board, a notice of violation letter was sent to unit owner Barasch 
concerning his pet complained of by another unit owner.  The later statement is consistent with other witnesses’ 
testimony and will be considered the most credible. 
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have indicated during this proceeding as committing violations similar to those 

alleged in the petition.6

 In order to establish the defense of selective enforcement, the respondents 

must demonstrate that the association was aware or should have been aware of 

other pets.  The respondents have failed to do so.  Many of the other pets 

described by the witnesses were of the type that could be kept in a unit without 

needing to come and go on regular basis.  In fact, one of the other dogs described 

by witnesses was carried in out the condominium in large purse.  Furthermore, the 

fact that the employee of the condominium security service who regularly patrols 

the condominium indicated that only the respondents’ dogs have been witnessed 

indicates that if there were other pets in the building, they were not readily 

apparent. 

 The association also has alleged that the respondents violated the 

condominium documents by permitting their dogs to defecate on the common the 

element.  The security report entered into evidence indicated that feces was found 

on the ground on the common elements under the respondents’ balcony.  However, 

security personnel did not personally see the pet waste placed there, and there has 

been no competent and substantial evidence presented that the respondents’ dogs 

are responsible for it. 

                                                           
6 The undersigned also notes that prior and subsequent to filing the petition, the association sought a list of the other 
violators from the respondent.  The undersigned issued an order requiring an amended answer requiring the 
respondents to list in detail the similar violations and the undersigned granted multiple extensions of time to amend 
the answer.  Additionally, the vast majority of the similar violations cited by the respondents were only revealed 
during the final hearing or in the respondents’ witness lists.  The respondents indicate that they were delayed in 
providng this information because they needed to investigate the matter further. 
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 Based on the testimony of the witnesses and documents tendered into 

evidence, the arbitrator finds that the respondents have placed screening upon the 

railing of the balcony of their unit without obtaining the association’s permission in 

violation of paragraph 17.4 of the declaration of condominium.  The undersigned 

further finds that the respondents are maintaining dogs in their unit in violation of 

paragraph 17.3 of the declaration.  The respondents have not established any 

affirmative defense that would prevent enforcement of the paragraphs 17.3 and 

17.4.  Finally, the undersigned finds that the association has failed to prove that 

the respondents violated the condominium documents by permitting their pets to 

defecate on the common elements. 

RELIEF, ORDER AND REMEDY 

 The respondents have violated paragraph 17.4 of the declaration of 

condominium by placing screening over the balcony railing on their unit.  

 The respondents have violated paragraph 17.3 of the declaration of 

condominium by maintaining dogs in their unit.  Within thirty (30) days of the date 

this order, the respondent shall permanently remove the dogs from their unit. 

Wherefore the respondent shall comply with the terms set forth above. 
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DONE AND ORDERED this 15th day of December 2004, at Tallahassee, Leon 

County, Florida. 

 

________________________________ 
      James W. Earl, Arbitrator 
      Department of Business and  
      Professional Regulation 
      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1029 

 
 

RIGHT TO TRIAL DE NOVO 
 

PURSUANT TO SECTION 718.1255, FLORIDA STATUTES, THIS DECISION 
SHALL BE BINDING ON THE PARTIES UNLESS A COMPLAINT FOR TRIAL DE 
NOVO IS FILED BY AN ADVERSELY AFFECTED PARTY IN A COURT OF 
COMPETENT JURISDICTION IN THE CIRCUIT IN WHICH THE CONDOMINIUM IS 
LOCATED WITHIN 30 DAYS OF THE DATE OF MAILING OF THIS ORDER.  THIS 
FINAL ORDER DOES NOT CONSTITUTE FINAL AGENCY ACTION AND IS NOT 
APPEALABLE TO THE DISTRICT COURTS OF APPEAL. 

 
 

ATTORNEY’S FEES 
 

As provided by s. 718.1255, F.S., the prevailing party in this proceeding is 
entitled to have the other party pay its reasonable costs and attorney’s fees.  Rule 
61B-45.048, F.A.C. requires that a party seeking an award of costs and attorney’s 
fees must file a motion seeking the award not later than 45 days after rendition of 
this final order.  The motion must be actually received by the Division within this 45 
day period and must conform to the requirements of rule 61B-45.048, F.A.C.  The 
filing of an appeal by trial de novo of this final order tolls the time for the filing of a 
motion seeking prevailing party costs and attorney’s fees until 45 days following the 
conclusion of the de novo appeal proceeding and any subsequent appeal. 
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Certificate of Service 
  
 I hereby certify that a true and correct copy of the foregoing final order has 
been sent by U.S. Mail to the following persons on this 15th day of December 2004: 
 
Lawrence J. Shapiro, Esq. 
Lawrence J. Shapiro & Associates, P.A. 
825 Brickell Bay Drive 
Suite 1751 
Miami, Florida 33131 
 
Stephane Dupont, Esq. 
Mark Perlman, P.A. 
1820 East Hallandale Beach Boulevard 
Hallandale Beach, Florida 33009 

 
 
_________________________________ 
James W. Earl, Arbitrator 
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