
  1

STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
Debra A. Grogis and Joshua Grogis, 

 Petitioners, 

 
v. Case Nos.: 2003-07-5139 
                2003-09-5940 
Marina Harbour South 
Association, Inc., 

 Respondent. 

                    / 
 
 SUMMARY FINAL ORDER 
 
 This final order is entered pursuant to rule 61B-45.030, Florida Administrative 

Code, which permits the arbitrator to enter a summary final order where there are no 

disputed issues of material fact. 

PROCEDURAL HISTORY 

 On September 22, 2003, and December 18, 2003, Debra A. Grogis and Joshua 

Grogis (unit owners) and Marina Harbour South Association, Inc. (association), filed 

petitions for arbitration, respectively, naming the other party as a respondent.  The 

association filed its answer on October 30, 2003, and the unit owners filed their answer 

on January 15, 2004.  The cases were consolidated on April 30, 2004, in order to better 

facilitate case administration. 

 In addition to consolidating the cases referenced above, the arbitrator’s order of 

April 30, 2004, required supplemental information from both parties.  The parties 

submitted the required information and other pleadings on May 12, 2004, May 25, 2004, 



  2

May 26, 2004 and May 28, 2004.  In response to the information submitted and 

pleadings, the arbitrator entered an order requiring responses from both parties on July 

12, 2004.  The parties responded to this order on July 23, 2004 and July 28, 2004.  

Further supplemental information was submitted by the parties on September 29, 2004 

and October 29, 2004.  This order is entered after consideration of the entire record in 

this matter.       

FACTS 
 
 The issues in this matter concern the use of the condominium property by unit 

owners Debra A. Grogis and Joshua Grogis.  Unit owner Joshua Grogis, son of Ms. 

Grogis, lives out of town where he attends college and visits the condominium unit two to 

three times a year with his dog and a luxury pick-up truck.  The petitions submitted in this 

case indicate the following disputed issues1 between the parties: 

1. whether the house rule restricting pick-up truck parking to a certain location 
on the condominium property is enforceable; 

 
2. whether the house rule prohibiting dogs on the premises is enforceable; and, 

 
3. whether the unit owners have violated the condominium documents by 

decorating a condominium hallway adjacent to their unit. 
 
Regarding the first disputed issue, the owners have argued that the association’s rules 

restricting pick-up truck parking cannot be enforced as parking restrictions are not 

contemplated by the condominium’s declaration, which all owners reasonably rely upon 

when purchasing a unit.  The association contends that the parking  

                                            
1 A fourth alleged violation concerning the Grogis’ front entryway door has been withdrawn by the 
association.    
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restrictions for pick-up trucks are not arbitrary or capricious and enforcement of such 

rules is within the scope and authority of the board of directors pursuant to the 

condominium documents.  The owners also argue that the rule prohibiting dogs is 

unenforceable and further argues that since the declaration is silent on pets, the 

association is not permitted to enact a rule prohibiting an owner from maintaining a dog 

on the condominium property. In the final dispute, the association contends that the unit 

owners have decorated an exterior hallway outside their unit in violation of the 

condominium documents.  The owners have asserted the defenses of waiver and 

selective enforcement in response to this allegation.       

CONCLUSIONS OF LAW 

 Article XIII(F) of the declaration of condominium provides the following: 

Regulations concerning the use of the property may be 
promulgated by the Association as hereinabove set forth; 
provided, however, that copies of such regulations are 
furnished to each Private Dwelling Owner prior to the time 
that the same become effective.  
 

Article 3(B)(6) of the articles of incorporation states that the association shall have the 

following power and duty: 

To make and amend reasonable regulations respecting the 
use of the property in the condominium. 

 
There is no specific language included in the association’s declaration, articles of 

incorporation or by-laws addressing automobile parking regulations or pet restrictions.  

However, the board is authorized pursuant to the provisions cited above to promulgate 

regulations addressing these issues as they concern the use of the condominium 

property.  Current house rule #8 restricts pick-up truck parking to specially allocated 
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parking spaces located at the northwest corner of the parking lot.  House rule #21 

prohibits dogs on the condominium property.    

The unit owners argue that in order for the association to enforce its restrictions 

on pick-up truck parking and pets, the restrictions must be contemplated by the 

declaration.  The owners further argue that the association cannot allow some unit 

owners the benefit of certain parking spaces based on the vehicle they own or allow 

pets other than dogs, unless such restrictions are expressed or reasonably inferred from 

the declaration, citing Prisco v. Forest Villas Condominium Apartments, Inc. 847 So.2d 

1012 (Fla. 4th DCA 2003) as authority.  In response thereto, the association argues the 

case of Hidden Harbour Estates v. Basso, 393 So.2d 637 (Fla. 4th DCA 1981), which 

addresses the analysis of the validity of board promulgated rules under a 

reasonableness standard that is designed to promote the health, happiness and piece 

of mind for the unit owners.  The association further cites Beachwood Villas 

Condominium v. Poor, 448 So.2d 1143 (Fla. 4th DCA 1984) for the proposition that 

where “a board-enacted rule does not contravene either an express provision of the 

declaration or a right reasonably inferable therefrom, it will be found valid, within the 

scope of the board’s authority,” and, furthermore, “whether the board acted within its 

scope of authority and, second, whether the rule reflects reasoned or arbitrary and 

capricious decision making.”   

According to the petition filed by the unit owners, they received a set of house 

rules dated November 10, 1999, at the time they purchased their condominium unit.  

House rule #8 on truck parking at the time the owners purchased their condominium 

unit provided the following: 
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9b.  Truck Parking:  No trucks over ¾ ton or dual rear wheels 
are allowed.  All trucks must be approved by The Board.  No 
vehicle may have visible signage.  Pickup Trucks must 
parked [sic] in the designated spaces by the pool house.   
 

The owners allege that the board issued a revised version of the house rules in 

February 2002.  Then, the owners allege that the board rescinded its February 2002 

rules and re-issued the November 1999 rules in April 2002, however, the owners argue 

that these rules are fraudulent.2  Then, in February 2003, the board issued another set 

of revised house rules, referred to as the current house rules, which provides the 

following: 

8).  PARKING:  …No pickup truck is permitted to park in a 
designated front parking space.  Three parking spaces, 
located at the northwest corner of the parking lot have been 
allocated for truck parking.  Please do not take up these 
spaces with your extra car and make your visitors aware of 
these ‘trucks only’ allocated parking spots.  No trucks over ¾ 
ton or dual rear wheels are allowed.  No vehicle may have 
visible signage.  All vehicles must have current tags and 
insurance.  No repairs of any kinds are to be done on the 
premises other than car washing/waxing, which must be 
done in the designated area.   

 
The owners argue that each of the changes made to the original 1999 house rules are 

fraudulent and have an adverse affect on them.  The association’s answer admits the 

owners’ sequence of events concerning the rule changes, but denies  

 
2 There is not sufficient evidence to conclude that any of the cited versions of the house rules are 
fraudulent.   



  6

that any of the house rules are fraudulent. While the unit owners acknowledge that the 

board is permitted to adopt reasonable rules and regulations, they contend that the 

board does not have unlimited power to amend the condominium rules to coincide with 

the specific desires of the board members.  Here, the owners allege that the changes to 

the house rules adversely affect them.  However, all of the versions of the house rules 

listed above restrict pick-up truck parking in the same manner.   

The owners’ reliance on Prisco, supra, is misplaced in that the condominium 

documents in that case prohibited all pets, except for fish and birds, but it was shown 

that the association had allowed some owners to maintain cats on the premises.  The 

Prisco court did not require the association to allow or to ban all pets, and the court did 

not require the association to allow some pets to the exclusion of others, but instead 

held that where the rules prohibited all pets, the association could not enforce the ban 

on dogs while choosing not to enforce the ban on cats.  Here, there is no claim that 

pick-up trucks are being treated differently, and the rules do not ban or otherwise 

regulate other types of vehicles such as SUV’s, and there is no claim that even if there 

existed rules addressing other vehicle types, they are not being enforced; for these 

reasons, Prisco does not apply to these facts.   

The owners argue that the parking rules do not restrict other types of trucks and 

vans (Broncos, Blazers, Explorers, etc.) and impermissibly continues to restrict parking 

for pick-up trucks.  The case of Lott v. Moorings of Pinellas County Condominium 

Association, Inc., Arb. Case No. 95-0190, Order Dismissing Petition (May 30, 1995), 

offers guidance on the differences between these types of vehicles.  There, the 

arbitrator ruled that a Bronco, a Blazer, a Jimmy and a Suburban differ from pick-up 
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trucks in terms of function, design, appearance and use for the purposes of 

demonstrating selective enforcement. Therefore, the board is not required to ban all 

types of larger vehicles, but is entitled to exercise its business judgment by concluding 

that the larger pick-up trucks should be rgulated. 

In Basso, supra, the court acknowledged that the standard applicable to rules 

promulgated by the board of directors is a test of reasonableness and it must be 

determined whether the rule restricting pick-up truck parking to certain locations on the 

condominium property is reasonable.  In Lester v. Pine Ridge at Delray Beach 

Condominium Association, Inc., Arb. Case No. 94-0112, Arbitration Final Order 

(October 28, 1994), the arbitrator rejected the unit owner’s selective enforcement 

argument where a truck prohibition was enforced against pick-up trucks and not against 

Jeeps and Rangers.  The arbitrator appropriately noted that the association’s 

interpretation of not extending the truck prohibition against Jeeps and Rangers has not 

been shown to be unreasonable in that “Jeeps and Rangers are vehicles designed to 

transport persons, and while the existence of the extended cab would support the 

conclusion that Petitioner’s vehicle is also in part designed to transport persons, the 

existence of the flat bed inescapably leads to the conclusion that the vehicle is also 

designed for the transport of cargo.”  Here, while the association’s rule restricts pick-up 

truck parking to certain locations, it has not been demonstrated that this rule is 

unreasonable, even where the restriction is not applied to other large vehicles based on 

their differences in function, design, appearance and use.  Furthermore, contrary to 

various assertions by the owners, the rules do not prohibit ownership of pick-up trucks; 

the rules only regulate where the pick-up trucks may park on the condominium property.  
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Accordingly, the arbitrator finds that house rule #8 which restricts pick-up truck parking 

to certain locations on the condominium property, does not contravene an express or 

implied provision of the declaration of condominium, which is silent on parking 

regulations, and is therefore valid and enforceable.  

 The second dispute alleges that the owners have maintained a dog in their 

condominium unit, in violation of house rule #21.  When the owners purchased their 

unit, house rule #5 was in effect and stated the following: 

 Pet Rules:  Pets may not be kept in any unit at any time 
 (This rule may be voted on for revision at the 2000 Annual Meeting)            
      
In February 2002, the house rules were amended and did not include a pet restriction in 

any manner.  In April 2002, the house rules were again amended and included rule #5, 

which stated “No dogs allowed in any unit.”  In February 2003, the latest and current 

version of the amended house rules include rule #21, “DOGS:  No dogs are allowed.”  

The owners have alleged that each of the rule changes have adversely affected them, 

however, when the owners purchased their condominium unit, they were put on notice 

that their dog would not be permitted in their unit.  According to the unit owners, Joshua 

Grogis acquired the dog in question in February 1990, and it was first brought onto the 

condominium property in March 2001.  The association alleges that in June 2002 it 

became aware that the owners were maintaining a dog on the condominium property.    

 Similar to the owners’ arguments presented in the parking dispute, the unit 

owners have argued that the rulings contained in Prisco, supra, do not allow for the 

rules and regulations to prohibit dogs while permitting cats and other pets.  However, as 

previously discussed, the rulings contained in the Prisco case do not allow for an 

association to permit cats when its governing documents prohibit dogs and cats, 
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resulting in selective enforcement of the pet restrictions.  In the case at hand, the 

owners alleged that another unit owner/board member, George Helker, was permitted to 

have a dog visit and/or reside in his unit without any action from the board.  In response 

thereto, the association admitted that a visitor once brought a dog to Mr. Helker’s unit, 

but the incident only occurred one time and and Mr. Helker thereafter banned the dog 

from his unit.  The owners have not shown that Mr. Helker brought a dog onto the 

condominium property other than that one occasion; thus, selective enforcement has 

not been demonstrated in regard to Mr. Helker.   

Further, the court in Prisco did not find the declaration provision that allowed 

owners to maintain fish and birds, but prohibited cats and dogs, to be invalid on its face.  

The court solely ruled that the association failed to enforce the provision properly when 

it allowed another unit owner to maintain a cat, which resulted in impermissible selective 

enforcement.  Here, the unit owners have not demonstrated that the association has 

improperly enforced the pet rule prohibiting dogs.  As Pricso merely stated that cats and 

dogs are not treated differently when evaluating the defense of selective enforcement, 

cats and dogs are considered to be different for the purposes of evaluating the 

reasonableness of a rule restricting their presence on the condominium property.  In 

Windward Isle Homeowners, Inc. v. Birchler, Arb. Case No. 95-0424, Order Striking 

Certain Affirmative Defenses (May 9, 1996), the arbitrator explained the rationale for 

finding that a rule which permitted cats but not dogs was not unreasonable or 

discriminatory as follows: 

… dogs often bark, which cats do not do.  In a 
community setting, the board may have rationally 
determined that the barking of dogs is more disruptive to the 
well-being of the membership than the occasional meow of a 



  10

cat.  Dogs also more often than not require access to the 
outdoors, where they leave tangible evidence of their 
presence, and may act to bar entry of association agents 
and employees into a unit for legitimate purposes, while this 
would be uncommon in the case of a cat.   

   
Based on the foregoing, a rule which distinguishes between cats and dogs is not facially 

invalid or discriminatory or arbitrary.   

The declaration in this case does not impliedly or expressly permit dogs.  Compare 

Kamhi v. Pine Island Ridge Condominium F Association, Inc., Arb. Case No. 98-4155, 

Summary Final Order (December 4, 1998)(arbitrator ruled that declaration provision 

stating that a unit owner may “keep a pet in his unit, but only under regulations 

promulgated by the association,” secured pet ownership rights for owners so long as 

regulations regarding the housing of pets is met). The owners have also argued that the 

restrictions contained in house rule #5 are tantamount to an amendment to the declaration 

and are otherwise an unenforceable use restriction which was not properly adopted as a 

declaration amendment.  As insufficient evidence was presented to support this argument, 

it is rejected.  Accordingly, the unit owners are found to be in violation of the house rules 

for bringing a dog onto the  condominium property and are not permitted to bring a dog 

onto the property in the future, unless and until the governing documents allow for such.      

   The final dispute raised in this case alleges that the unit owners have decorated 

a condominium hallway adjacent to their unit, in violation of article VII(a)(2) of the 

declaration and house rule 21.  In response thereto, the owners assert selective 

enforcement as a defense citing to other owners who have similarly decorated 

condominium hallways without association action.  According to the photographs 

attached to the petition submitted by the association, the decorations displayed outside 
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the owners’ unit consist of two to three wall hanging decorations and one sign hanging 

from the ceiling outside the unit.  To support their defense of selective enforcement, the 

owners submitted photographs of other units with outdoor decorations.  The 

photographs depicting comparable violations consist of:  a statue hanging on the wall 

between units 24 and 23 (photograph #4), a door wreath and planter hanging from the 

ceiling outside units 21 and 22 (photograph #5), large hook ornament hanging on the 

hallway next to units 19 and 20 (photograph #6), plant and pictures hanging on hallway 

wall outside units 18 and 17 (photograph #7) and door art hanging on units 14 

(photograph #8) and 8 (photograph #10).  While the association does not allege that the 

examples presented by the owners are not comparable violations or that the 

decorations were permitted, it argues that because it was unaware of the alleged 

violations, the association cannot be obligated to respond, and, thus, selective 

enforcement cannot be found.   

Selective enforcement is established if the facts show that the association is 

enforcing a restriction against one unit owner while allowing other unit owners to violate 

the same restriction; an association may not enforce restrictions in a selective or 

arbitrary manner.  White Egret Condominium. Inc. v. Franklin, 379 So. 2d 346 (Fla. 

1979).  Selective enforcement will not be found absent a showing that the subject 

violation was comparable to the type of violation which the association has failed to 

enforce.  Scarfone v. Culverhouse, 443 So.2d 122 (Fla. 2d DCA 1983).  Moreover, 

selective enforcement will not lie where the association has failed to have an 

opportunity to observe the violations.  Cypress Lake Estates Condominium Association, 

Inc. v. Snyder et al., Arb. Case No. 94-0288, Summary Final Order (December 27, 
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1994).  In the case at hand, the photographs submitted by the owners show comparable 

violations of hallway decorations displayed by other owners.  While the association 

argues that it was unaware of the violations, the decorations are in plain view from the 

common areas of the condominium property and the association should have been 

aware of the violations.3  The association had the opportunity to observe the violations 

but neglected to do so, or ignored the violations.   

Accordingly, as the association has not initiated action against the other owners 

who have impermissibly decorated a common element hallway outside their unit, it 

cannot selectively require the owners in this matter to remove the wall decorations 

outside their unit.  The relief requested by the association for this issue is therefore 

denied.             

 It is therefore ORDERED:  

 Unit owners, Debra A. Grogis and Joshua Grogis, are required to park their pick-

up truck in the allocated pick-up truck parking spaces and shall not bring a dog onto the 

condominium property.  The unit owners shall comply with all parking and pet 

regulations in the future; thus, the relief requested by the owners regarding these 

disputes is denied.  The association is not permitted to require the unit owners to 

remove decorations displayed outside their unit; the relief requested by the association 

concerning this dispute is denied. 

 DONE AND ORDERED this 8th day of February 2005, at Tallahassee, Leon 

County, Florida. 

 
3 The arbitrator acknowledges that in some instances an association may be legitimately unaware of 
certain non-visible violations, ie., cats that remain inside a unit, alterations to the exterior of a top floor unit 
in a high rise condominium building, etc. 
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      _________________________________ 
      Melissa Mnookin, Arbitrator 
      Department of Business and  
       Professional Regulation 
      Arbitration Section 
      Northwood Centre 
      1940 North Monroe Street 
      Tallahassee, Florida  32399-1029 
 
 
 
 
 
 
 
 
 
 

Certificate of Service 

 I hereby certify that a true and correct copy of the foregoing summary final order 
has been sent by U.S. Mail to the following persons on this 8th day of February 2005: 
 
Debra A. Grogis 
Joshua Grogis 
100 Lehane Terrace 
Unit #3 
North Palm Beach, Florida  33408 
 
Joseph Jordan, Esq. 
Mark D. Bogen, Esq. 
St. John, Core, Fiore & Lemme, P.A. 
1601 Forum Place 
Suite 701 
West Palm Beach, Florida  33401 
 
 
      _________________________________ 
      Melissa Mnookin, Arbitrator 
 
 

Right to Appeal 
 

As provided by section 718.1255, F.S., a party which is adversely affected by this 
final order may appeal by filing a petition for trial de novo with a court of competent 
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jurisdiction in the circuit in which the condominium is located, within 30 days of the entry 
and mailing of this final order.  This order does not constitute final agency action and is 
not appealable to the district courts of appeal. 
 
 

Attorney’s Fees 
 

As provided by s. 718.1255, F.S., the prevailing party in this proceeding is 
entitled to have the other party pay its reasonable costs and attorney’s fees.  Rule 61B-
45.048, F.A.C. requires that a party seeking an award of costs and attorney’s fees must 
file a motion seeking the award not later than 45 days after rendition of this final order.  
The motion must be actually received by the Division within this 45 day period and must 
conform to the requirements of rule 61B-45.048, F.A.C.  The filing of an appeal by trial 
de novo of this final order tolls the time for the filing of a motion seeking prevailing party 
costs and attorney’s fees until 45 days following the conclusion of the de novo appeal 
proceeding and any subsequent appeal.  


