
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
Riviera Villas Condominium 
Association, Inc., 
 
 Petitioner, 
 
v. Case No. 2004-02-4696 
 
Unit Owners Voting For Recall, 
 
 Respondent. 
       / 
 

SUMMARY FINAL ORDER 
 

This final order is entered pursuant to rule 61B-50.119(2), Florida 

Administrative Code, which requires the arbitrator, at any time after the filing of 

the petition and where no disputed issues of material facts exist, to summarily 

enter a final order denying relief and certifying the recall if the arbitrator finds that 

no preliminary basis for relief has been demonstrated in the petition.  

PROCEDURAL HISTORY 

On April 22, 2004, Riviera Villas Condominium Association, Inc. 

(petitioner/association) filed a petition for recall arbitration.  On May 13, 2004, the 

respondent filed an answer.  On May 25, 2004, the arbitrator issued an order 

requiring response to the answer and on June 8, 2004, the association filed a 

response.  On June 16, 2004, the arbitrator issued an order requiring the 

association to provide supplemental information.  On June 23, 2004, the 
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association filed a notice of mootness as to recall effort against two of the board 

members, Patrick Jaimez and Joseph Candiotti.  On June 24, 2004, the 

association filed supplemental information and statement of facts and 

memorandum of law. 

FINDINGS OF FACT 

1. On April 2, 2004, the association received fourteen (14) written 

agreements for recall via regular mail and received the same agreements by 

certified mail on April 10, 2004. 

2. The agreements seek the recall of the following members of the 

association’s board of directors: Patrick Jaimez, Ana Cecilia Rocha, Joseph 

Candiotti, Ana Baez and Juana Mora. 

3. There are twenty-seven (27) voting interests in the association. 

4. Two unit owners, Luz Mary Kallweit (unit 45) and Silvio Baldo Onado 

(unit 36) signed revocations of their recall ballots on April 4 and 5, 2004, 

respectively. 

5. On April 15, 2004, the association’s board of directors held a meeting at 

which time they decided not to certify the recall effort for the following reasons: 

a. Prior to service of the written agreement to recall, two of the 
persons signing the agreement revoked them, leaving only twelve 
(12) units voting to recall the board members. 

 
b. The board discarded two agreements because they were signed by 

only one unit owner, when those units were owned by two owners, 
again leaving only 12 unit voting to recall the board members. 

 
6. The association filed its petition for recall arbitration on April 22, 2004. 
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CONCLUSIONS OF LAW

The association contends that the recall effort was not “served” on the 

board until the association received the written recall agreements via certified mail 

on April 11, 2004 and that receipt of the agreements on April 2, 2004, by regular 

mail was not effective service.  Therefore, the association contends that any 

revocations of the recall agreements served on the board prior to the April 11, 

2004, are effective, even though they were served subsequent to the association’s 

receipt of the recall agreements by regular mail. 

Rule 61B-23.0028(1)(g), Florida Administrative Code, governs service of 

written recall agreements providing: 

The written agreement or a copy shall be served on the board by 
certified mail or by personal service.  Personal service shall be effected 
in accordance with the procedures set out in Chapter 48, Florida 
Statutes, and the procedures for service of subpoenas as set out in 
Rule 1.410(c), Florida Rules of Civil Procedure. 

 
Rule 61B-23.0028(2), Florida Administrative Code, requires substantial 

compliance with the service requirements.  The issue of whether service of the 

written recall agreement by regular mail is sufficient service is a matter of first 

impression; however, arbitration case law provides extensive guidance in resolving 

the issue.  The purpose of requiring the unit owners to serve the association with 

the written recall agreements is to officially place the board on notice that a recall 

has been attempted by the unit owners.  See Nautilus Condo. Assoc., Inc. v. Unit 

Owners Voting For Recall, Arb. Case No. 99-2076, Summary Final Order 

(December 3, 1999).  Furthermore, the purpose of service by certified mail is to 
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provide proof of when the board was served, not to invalidate the actual recall 

effort.  The Beach Condo. Owners’ Assoc., Inc., Arb. Case No. 92-0273, Order 

Dismissing Petition (January 22, 1993).   

Arbitration case law has consistently held that where there is no dispute as 

to when the association received the recall agreement, the method of delivery is of 

no significance, as the law only requires formal service in order to determine 

exactly when the agreements were received.  See Aqua Gardens Townhouse 

Assoc,, Inc. v. Unit Members Voting for Recall, Arb. Case No. 02-5861, Recall 

Arbitration Summary Final Order (December 24, 2002)(service by hand-delivery 

deemed adequate); see also, Opal Towers Condo. Assoc., Inc. v. Unit Members 

Voting for Recall, Arb. Case No. 02-5700, Recall Arbitration Summary Final 

Order)(December 24, 2002)(service by hand-delivery deemed adequate); and 

Stonebridge Gardens, Section One, Condo. Assoc. v. Unit Owners Voting for 

Recall, Arb. Case No. 01-4167, Summary Final Order (April 17, 2002)(method of 

delivery unkown).  

The association relies upon Royale Green Condo. Assoc., Inc. v. Unit Owners 

Voting for Recall, Arb. Case. No. 2003-06-8297 Summary Final Order (July 31, 

2003) to support its argument that service by regular mail in the instant case is 

insufficient.   The instant case is easily distinguishable.  Royale Green Condo. 

involved service of the written recall agreement by the unit owners on the 

association’s legal counsel.  As the attorney was not actively representing the 

association in the recall at the time of service, the arbitrator found the service to be 
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insufficient.  Additionally, it should be noted that the attorney denied that he 

received the written recall agreement.  In the present case, the association 

acknowledges that it received the written recall agreements on April 2, 2004.  

Accordingly, the association is deemed to have been served with the recall 

agreements on April 2, 2004.  

Rule 61B-23.0028(5)(a), Florida Administrative Code, provides that any 

rescission of an unit owner vote received after service of the written recall 

agreement is ineffective.  In the present case, the association rejected two 

agreements because it received written rescissions.  However, the rescissions are 

dated April 4 and 5, 2004.  As determined above, the association was served with 

the written recall agreements on April 2, 2004.  Therefore, the rescissions are  

ineffective and the board should not have rejected the agreements.1  

 The association also discarded two recall agreements because they were 

signed by only one unit owner, when those units were owned by two owners, and 

there was no voting certificate on file with the association.2  In order to enforce 

such requirement, the association must demonstrate that it has done so with past 

unit owner votes.  See  Skylake Condominium Gardens Condominium No. 4, Inc. v. 

Unit Owners Voting for Recall, Arb. Case Number 2003-04-8569, Summary Final 

Order (August 1, 2003).  In its response to the answer, the association indicates 

                                                           
1 It also appears that the association failed to timely hold its recall meeting and file a petition for recall arbitration in 
accordance with § 718.112(2)(j), Florida Statutes. Oceans Four Condo. Assoc., Inc. v. Unit Owners Voting For 
Recall, Arb. Case No. 01-3302, Final Order Dismissing Petition and Certifying Recall (June 28, 2001)(board cannot 
avoid holding meeting to consider recall effort or filing recall petition on the basis that service of the agreement was, 
in the board’s view, flawed). 
2  Part A, Section 3, of the association’s by-laws requires that where a unit is owned by multiple owners, such 
owners shall inform the association which owner is entitled to vote for the unit. 
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that it may have, at some time, waived the requirement, but it did not waive the 

requirement this time.  On June 16, 2004, the arbitrator issued an order requiring 

supplemental information directing the association to provide evidence that the 

association has enforced the requirement during elections or other unit owner votes 

within the past two years.  On June 24, 2004, the association filed a response 

thereto indicating that it has no such evidence.  Accordingly, the association is 

prohibited from enforcing the requirement in the present recall effort and improperly 

rejected two agreements on the basis that they failed to comply with the voting 

certificate requirement. 

Taking into account the agreements inappropriately discarded, there are 

fourteen agreements in favor of recalling the above named board members.  As at 

least fourteen votes in favor of recall are necessary to recall a board member, the 

association should have certified the recall. 

The unit owners seek to recall a majority of the board members.  Where the 

written recall agreement seeks to recall a majority or more of the board members, 

the replacement candidates elected by the written recall agreement shall serve as 

replacement board members.  Rule 61B-23.0028(4), Florida Administrative Code.  

Accordingly, the vacancies on the board of directors created by the certification of 

this recall effort should be filled by the replacement candidates elected by the 

written recall agreements.3

                                                           
3 The  recall agreements unanimously voted in favor of Yamilca Gomez, Estela Delgado, Teresa Rodriguez, Isabel 
Rodriguez and Silvio Maldonado as replacement board members. 
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 In its notice of mootness filed on June 23, 2004, the association indicates 

that during the pendency of this arbitration, board members Patrick Jaimez and 

Joseph Candiotti resigned from the board.  The vacancies have been filled by the 

appointment of Doorijibal Singh and Francisco Lara, who the association contends  

are not subject to the recall and cannot be recalled with the current proceeding.  

However, rule 61B-23.0028(5)(b), Florida Administrative Code, provides that 

where the board fails to certify a recall, if after the service of the petition on the 

board, a board member subject to the recall resigns, any appointment to fill the 

vacancy shall be temporary pending the arbitration decision.  Additionally, where, 

as in the instant case, the unit owners seek the recall of a majority of the board 

members and members subject to the recall resign during the pendency of the 

recall arbitration and the vacancies are filled by the remaining board members, a 

majority of which are also subject to the recall, the board appointed replacement 

members should not be allowed to remain in office.  To allow them to stay in office 

after the certification of the recall would circumvent the meaning and intent of the 

rules regarding recall. See Decoplage Condo. Assoc., Inc. v. Unit Owners Voting 

for Recall, Arb. Case No.00-1868, Summary Final Order (December 20, 2000); see 

also, Sabal Point Arbitration Assoc., Inc. v. Unit Owners Voting for Recall, Arb. 

Case No. 98-506, Final Order Certifying Recall (December 23, 1998).  Based on 

the foregoing, the replacement board members (Doorjibal Singh and Francisco Lara) 

appointed in order to fill vacancies created by the resignation of board members 

subject to the recall, shall not be permitted to remain in office upon certification of 
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this recall and their seats shall be filled by the replacement candidates elected by 

the written recall agreements. 

ACCORDINGLY, IT IS ORDERED: 

1. The recall of Patrick Jaimez, Ana Rocha, Ana Baez, Juana Mora and 

Joseph Candiotti is hereby CERTIFIED and Patrick Jaimez, Ana Cecilia Rocha, Ana 

Baez, Juana Mora and Joseph Candiotti are REMOVED as directors effective as of 

the date of the mailing of this order and shall deliver to the board any and all 

records of the association in their possession.  

2. Doorjibal Singh and Francisco Lara, the replacement board members 

appointed to fill the vacancies created by the resignation of Patrick Jaimez and 

Joseph Candiotti during the pendency of this arbitration, are REMOVED as directors 

effective as of the date of the mailing of this order and shall deliver to the board 

any and all records of the association in their possession. 

3. Yamilca Gomez, Estela Delgado, Teresa Rodriguez, Isabel Rodriguez 

and Silvio Maldonado shall take office as replacement directors effective upon the 

mailing of this order and shall serve until the next regularly scheduled election. 

DONE AND ORDERED this 6th day of July 2004, at Tallahassee, Leon 

County, Florida. 

________________________________ 
      James W. Earl, Arbitrator 
      Department of Business and  
      Professional Regulation 
      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1029 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing final order has 
been sent by U.S. Mail to the following persons on this 6th day of July 2004: 
 
Daniel E. Jonas, Esq. 
Law Offices of Jonas and 
   Silberman P.A. 
300 71st Street 
Suite 405 
Miami Beach, Florida 33141 
Facsimile: (305) 866-7063 
 
Isabel Rodriguez 
1220 71st Street 
Apt. 24 
Miami Beach, Florida 33141 
 
 

________________________ 
James W. Earl, Arbitrator 
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