
STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
Park South Two, Inc., 
 
 Petitioner, 
 
v.         Case No. 2004-02-6526 
 
Unit Owners Voting For Recall, 
 
 Respondent. 

       / 
 

FINAL ORDER CERTIFYING RECALL 

 On May 4, 2004, Park South Two, Inc. (the association) filed a petition for 

recall arbitration.  The unit owners seeking recall of board members Michael Tota, 

Florence Banks, and Lorraine Jerome are the respondent in this case.  In its petition, 

the association alleges that the its board was served with a copy of a written recall 

agreement containing 40 recall ballots on April 8, 2004. The association further 

alleges that the board conducted its recall meeting on April 15, 2004, and determined 

not to certify the recall for the following reasons: 

1. Eleven recall ballots were signed by unit owners who did not 

understand the recall ballot at the time they signed it. 

2. Six recall ballots were rejected because there were no directions 

attached to the ballots. 
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3. Fifteen recall ballots were withdrawn or rescinded by the unit owners 

executing the ballots. 

4. The ballot signed by the owner of unit number 1-201 was rejected 

because unit owner maintained that the ballot form was not completed 

by him.  

5. The owners of unit numbers 8-106 and 8-207 contend that their 

ballots had been changed.  

In its June 6, 2004, response to the petition for recall arbitration, the 

respondent contested the number of ballots that the association represented was 

included in the recall package served on the board on April 8, 2004. On June, 7, 

2004, the respondent submitted an affidavit from unit owner Rose Pauyo who had 

executed a ballot to recall board members Michael Tota, Florence Banks and 

Lorraine Jerome. The affidavit reflects the ballot was executed and delivered to the 

respondent prior to April 8, 2004. On July 29, 2004, an order requiring the 

association to respond to the affidavit was issued. On August 8, 2004, the 

association responded to the order and submitted three affidavits that contained 

attestations that this forty-first ballot was not served on April 8, 2004. On August 

24, 2004, the respondent submitted the package of recall ballots with an affidavit 

from the respondent’s attorney attesting that these ballots were the original recall 

ballots that were served on the board. On August 31, 2004, a limited evidentiary 

hearing was convened on the issue of whether Ms. Pauyo’s recall ballot was 

included in the original recall package served on the association’s board. The 
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association was represented by board president Michael Tota and the respondent 

was represented by Randall K. Roger, Esquire, and J. Steven Hudson, Esquire. 

Following the August 31, 2004, evidentiary hearing, the association was permitted 

to submit sworn affidavits of the owners of two separate units whose recall ballots 

were questioned after completion of the evidentiary hearing. On September 9, 

2004, the association submitted a written statement from the owners of one unit 

and was given until September 24, 2004, to submit an affidavit from the other 

owner. As of this date, the second affidavit has not been received. This order is 

entered after consideration of the entire record in this case.  

DISCUSSION 

Park South Two, Inc. is an eighty (80) member association, thus forty-one  

(41) votes are necessary to effectuate the recall of the above named board 

members. Although the association initially alleged in its petition for arbitration that 

only forty (40) votes were served on the board on April 8, 2004, the association’s 

president testified during the August 31, 2004, hearing that there were actually 

forty-one (41) ballots in the written recall package. This testimony requires a 

finding that Rose Pauyo’s ballot was included in the written recall package that 

was served on the board on April 8, 2004.  

The next issue for determination is whether there were any invalid ballots 

contained in the recall package. The association rejected eleven recall ballots 

because they were signed by unit owners who purportedly did not understand what  
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they were signing. Additionally, the association rejected another six ballots because 

the ballots purportedly did not have directions attached to them at the time the unit 

owners signed them. Neither of these reasons was a valid basis for rejecting those 

ballots. Unit owners are presumed as being capable of making decisions regarding 

association affairs and if these unit owners did not understand the purpose of the 

recall ballots that were presented to them, they could have requested additional 

information or declined to execute the ballot. See Celebrity Point Condo. Assoc., 

Inc. v. Unit Owners Voting for Recall, Arb. Case No. 2003-06-9954, Summary 

Final Order (August 15, 2003)(association’s board improperly rejected recall votes 

on the basis that unit owners complained they were without knowledge of what 

they signed; unit owners are presumed to have knowledge of the contents of the 

documents they sign and where they are unsure of a document’s contents or 

ramifications, they should  refrain from signing same). 

 The association also rejected several ballots on the basis that the unit 

owners withdrew their ballots or executed written rescissions of their ballots. 

However, the record reflects that the rescissions were not received by the board 

until after service of the written recall package. Therefore, the rescissions are not 

valid and the board should not have rejected the ballots signed by the unit owners 

who subsequently withdrew or rescinded their votes.  See Hammock Pine Village 

IV Assn., Inc. v. Unit Owners Voting for Recall, Arb. Case No. 96-0153, Final 

Order Certifying Recall (May 17, 1997)(recall ballots cannot be revoked after 

ballots have been served on the board). 
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 Additionally, the association rejected the ballot signed by the owner of unit 

1-201 because the unit owner stated that he had not completed his ballot, and that 

it was filled out by someone else. The association was required to obtain a sworn 

affidavit from the unit owner attesting to that representation. The association 

submitted only an unsworn statement from the unit owner and his wife that 

requested that their ballot be corrected.  The unit owner’s original ballot was 

transmitted by facsimile to the respondent by his wife, who requested confirmation 

of the ballot’s receipt. There were no changes to the marks made on the recall lines 

on the original document, nor does it appear that the document was transmitted as 

a “blank” ballot and then later completed by another person. In light of these facts, 

the arbitrator finds that the owner for unit 1-201 voted to recall the listed board 

members and that this ballot should not have been rejected.  

 The association also rejected the ballot of the owner of unit 8-106 based on 

the owner’s representation that her ballot had been changed. However, the 

association submitted two letters written by the unit owner and a neighbor. The 

letters reflect that the unit owner may have initially executed a ballot for retention 

of the listed board members, but then that ballot was destroyed.  The unit owner 

then executed a ballot for recall of the same board members and this second recall 

ballot was served on the association’s board. While it appears that the unit owner 

may have been confused when completing the second ballot, this is not a valid 

basis for rejection of the ballot, as the unit owner could have declined to execute a 

second ballot or could have sought clarification prior to signing the second ballot. 
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See Board of Directors of Boca Cove Home Condominium Association, Inc. v. 

Martin, et al., Arb. Case No. 93-0261, Summary Final Order Certifying Recall 

(November 30, 1993)(where unit owner was unsure as to purpose of vote, unit 

owner had option of requesting clarification or withholding vote). Accordingly, the 

association improperly rejected this ballot. 

 Finally, the association rejected the ballot executed by the owner of unit 8-

207 based on his representation that someone had changed his vote. Again, the 

association was permitted to submit a sworn affidavit from this unit owner 

regarding the veracity of this representation. To date, the association has failed to 

produce such an affidavit. Upon review of the unit owner’s original ballot, it does 

not appear there were any changes made to the ballot. The arbitrator notes there 

was another copy of this owner’s ballot which had a line crossing through the 

ballot included in the exhibits attached to the association’s recall petition. 

However, this “crossed out” ballot was included among the written rescissions that 

were submitted to the board after the board had been served with the written recall 

agreements. Given these facts, it must be concluded that the owner of unit 8-207 

initially voted to recall the listed board members but subsequently sought to rescind 

his vote. As stated above, recall votes may not be revoked once the board has 

been served with a written recall agreement. Therefore, the board improperly 

rejected the recall ballot for unit 8-207.  
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 Based on the foregoing, the arbitrator finds that the association’s board was 

served with forty-one (41) recall ballots, none of which were properly rejected by 

the association’s board.  

It is therefore ORDERED that: 

1) The recall of board members Michael Tota, Florence Banks and Lorraine 

Jerome is certified and effective immediately. These board members shall 

turn over all association documents within five (5) business days of the 

date of this order. 

2) Candidates  Elaine Adkins, Jack Torre and Bettina Turner shall replace the 

board members who have been recalled, effective immediately. 

DONE AND ORDERED this 30th day of September 2004, at Tallahassee, Leon 

County, Florida. 

_________________________________ 
      Catherine Bembry, Arbitrator 
      Department of Business and  
           Professional Regulation 
      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida  32399-1029 
 
 

CERTIFICATE OF MAILING
 
 I hereby certify that a true and correct copy of the foregoing summary final 
order has been sent by facsimile and U.S. Mail to the following persons on this 30th 
day of September, 2004: 
 
Michael Tota 
1440 NW 43rd Terrace, Apt. 105 
Lauderhill, Florida 33313 
Facsimile: (954)739-9770 
and (954)746-1861 
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J. Steven Hudson, Esquire 
Randall K. Roger, Esquire 
Randall K. Roger & Associates, P.A. 
621 NW 53rd Street, Ste. 300 
Boca Raton, Florida 33487 
Facsimile: (561) 988-1318 

      
      _________________________________ 

Catherine Bembry, Arbitrator 
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