
STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
The Gatsby Condominium  
Association, Inc., 

 Petitioner, 

 
v.        Case Nos.  2004-03-4272 
                2004-03-3311  
 
Unit Owners Voting for Recall, 

 Respondent. 

       / 
 

SUMMARY FINAL ORDER  
 
This final order is entered pursuant to rule 61B-50.119(3), Florida 

Administrative Code, which provides that “[a]t any time after the filing of the 

petition, if no disputed issues of material fact exist, the arbitrator shall summarily 

enter a final order awarding relief and failing to certify the recall if the arbitrator 

finds that no meritorious defense exits or if substantial compliance with the 

requirements of the rules and statutes relating to recall has not been demonstrated, 

and the petition is otherwise appropriate for relief.” 

FACTS 

 On June 21, 2004, Jim McClellan, unit owner, filed a petition for arbitration 

(case number 2004-03-3311), naming The Gatsby Condominium Association, Inc. as 

the respondent, alleging that the unit owners had voted to recall two (2) board 
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members and requesting an order requiring these individuals to step down as board 

members.  Subsequently, on June 23, 2004, The Gatsby Condominium Association, 

Inc. filed a petition for recall arbitration (case number 2004-03-4272)1 involving the 

recall of the same board members referenced in Mr. McClellan’s petition.  As the 

cases involve the same recall dispute, the arbitrator entered an order of consolidation 

on July 8, 2004.  The rulings herein operate to dispose of the issues raised in both 

petitions. 

 On July 8, 2004, the arbitrator issued an order requiring supplemental 

information from both parties regarding the recall dispute.  The parties submitted the 

requested supplemental information on July 21, 2004 and July 22, 2004.   

 According to the minutes of a board meeting held on June 16, 2004, the 

association was served with written recall agreements on June 12, 20042 for the 

recall of two members of the board of directors.  There are ten (10) units in the 

association; thus, six (6) valid votes are required to recall a board member.  The 

written agreements served on the board contain six (6) votes. 

 The unit owners are seeking to recall the following board members:  Patrice 

Gallagher and Victoria Bruce.  The board met on June 16, 2004, and determined to 

reject the recall effort.  The minutes of the board meeting cite the following reasons 

for not certifying the recall effort: 

                                      
1 As the association determined to reject the recall at a meeting held on June 16, 2004, the 
submission of the association’s recall petition is timely pursuant to rule 61B-23.0028(3)(b), Florida 
Administrative Code. 
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1. recall vote for unit #2 was not submitted on an official 
recall ballot form; 

 
2. recall votes for units #3 and #8 failed to include a 

voting certificate or power of attorney authorizing 
Judith Tronz to sign on behalf of the other owners of 
the unit; 

 
3. recall vote for unit #6 did not comply with voting 

certificate requirements;  
 

4. the signature on the recall ballot submitted for unit #5 
could not be verified; and 

 
5. the recall ballot form listed the names of the board 

members subject to the recall together and failed to 
provide for replacement candidates as a majority of the 
board was being recalled.   

 
DISCUSSION 

The association alleges that the board determined to reject the recall effort 

based, in part, on deficiencies contained on the recall ballot form.  Specifically, the 

association argues that the ballot lists the names of the board members subject to 

recall together on the ballot form and that the ballots fail to provide for replacement 

candidate votes.  Upon reviewing the recall ballots, the names of the board 

members subject to this recall effort are not listed together, but on separate lines 

with recall/retain columns listed next to each of their names.  The owners signing 

the ballot form were permitted to vote to recall or retain either board member.  

Accordingly, there is no violation with the form of the ballot involving the 

placement of the names of the board members subject to the recall. 

                                                                                                                        
2 Although there might be some discrepancy as to when the board was properly served with the 
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Regarding the replacement candidate issue, generally, the recall of directors 

and the election of their replacements are two separate questions. See Habitat II 

Condominium, Inc. v. Unit Owners Voting for Recall, Arb. Case No. 97-0073, Final 

Order (April 29, 1997)(“[T]he fact that 3 out of 10 replacement candidates were 

ineligible does not necessarily mean that the respondents failed to substantially 

comply with the recall rules or that the entire recall process should be thrown 

out.”).  Where the replacement candidate portion of a written recall agreement is 

fatally flawed, the arbitrator may certify the recall of a majority of the members of 

the board of administration, and require the resulting vacancies to be filled in a 

special election of the voting interests.  For this reason, the arbitrator is required to 

address the validity of the recall effort in this order, notwithstanding the omission 

of replacement candidate votes. 

The association rejected the recall votes for units #3, #8 and #6 for failing to 

comply with voting certificate requirements in that the agreements were signed by 

only one unit owner where the unit is owned by more than one individual.  In order 

to support this claim, the association was required to identify the section(s) of the 

condominium documents that require a ballot to be signed by the designated voting 

member and to show enforcement of this provision within the past two years 

during annual elections or other voting instances.  While the association failed to 

identify the provision of the condominium documents that provides for voting 

certificate requirements, the arbitrator’s review of the documents identified section 

                                                                                                                        
recall agreements, this discrepancy is immaterial as the board meeting of June 16th was timely.   
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3.5(c) of the association’s by-laws that requires compliance with voting certificate 

requirements where a unit is owned by more than one individual.  The association 

also failed to provide documentation that the voting certificate requirement has 

been properly enforced in previous election or other voting situations.  Rather, the 

association submitted correspondence that indicated that the association does not 

have records reflecting rejection of specific votes in the past and that the 

association’s voting procedures over the past six years have been informal and 

never contentious in nature.  The association’s correspondence further stated that 

no votes have ever been challenged.  This information fails to establish that the 

association has actively enforced the voting certificate requirement in the past; 

quite to the contrary, the evidence establishes that the association has failed to 

enforce any such requirement.  See El Galeon by the Sea Condominium 

Association, Inc. v. Unit Owners Voting for Recall, Arb. Case No. 02-4821, 

Summary Final Order Certifying Recall (June 6, 2002)(where association had not 

previously rejected votes for failing to comply with voting certificate requirements, 

the association cannot assert this as a basis for rejecting recall votes).  Prior 

arbitration decisions have consistently held that as a matter of fundamental 

fairness, a board may not determine to enforce the voting certificate requirement 

for the first time to thwart a recall effort, where the board has steadfastly ignored 

this requirement of the documents in past elections and other voting events.  See 

The Caribbean Condominium Management Association, Inc. v. Kennedy, Arb. Case 
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No. 93-0175, Arbitration Final Order (October 27, 1993)(holding that despite 

failure to comply with technical requirements of voting certificates, votes were 

valid where the association had not in the past rejected votes on the basis of such 

noncompliance).  As the association has failed to demonstrate that voting 

certificate requirements have been consistently enforced the past, it cannot reject 

votes in this recall effort based on such noncompliance.3  Accordingly, the votes 

for units #3, #8 and #6 that were rejected for failing to comply with voting 

certificate requirements were improperly rejected and should be counted as valid 

votes.   

The association rejected the recall ballot submitted for unit #5 because the 

board questioned the validity of the signature on the ballot.  The unit owners were 

required to submit documentation demonstrating that the individual who signed the 

recall ballot is the unit owner of record, Ricardo Batista.  The unit owners 

submitted a photocopy of an e-mail sent by Mr. Batista, dated July 22, 2004, 

which stated, in part, “I signed the recall before I decided to sell the place.”  As 

                                      
3 If the association wishes to pursue enforcement of its voting certificate requirement in future 
elections or reject future recall votes because of non-compliance with the requirement, common 
notions of fairness, equity and due process obligate the association to notify the association 
membership in advance and, thereafter, seek its consistent enforcement.  It is a fallacy for the 
board to seek enforcement of a provision, which has remained dormant for some time, only when it 
is apparent that the individual board member’s tenure is threatened.  This is invidious selective 
enforcement.  As the court in Chattel Shipping and Investment, Inc. v. Brickell Place Condominium 
Association, Inc., 481 So. 2d 29, 30 (Fla. 3d DCA 1986), held “the adoption and implementation of 
a uniform policy under which, for obvious reasons of practicality and economy, a given building 
restriction will be enforced only prospectively cannot be deemed “selective and arbitrary.””  While 
the association is not permitted to selectively enforce provisions contained in the condominium 
documents, provisions which had not been previously enforced can be enforced prospectively only 
after proper notice. 
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Mr. Batista, the owner of unit #5, has confirmed that he signed the recall ballot in 

question, his ballot is valid.  Accordingly, the recall ballot submitted for unit #5 was  
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improperly rejected. 

The association also rejected the ballot submitted for unit #2 arguing that 

the ballot does not reflect a proper recall ballot form because the ballot was 

submitted in a letter format via e-mail (originally sent to Jim McClellan, president of 

the board of directors) and failed to include a proper signature.  In this day and age 

of technological advancements where the use of e-mail is commonplace and at 

times even the preferred method of communication for many individuals and 

businesses, it would seem logical to accept a recall vote submitted by e-mail.  Each 

day millions of individuals avail themselves of the internet and e-mail for conducting 

business matters, relying messages to family and friends, purchasing merchandise 

and materials, and researching endless topics.  The internet, including e-mail, is 

generally an acceptable and reliable method of performing such actions.  Despite 

society’s innovation and progress in technological achievements, unit owners that 

wish to recall certain board members must demonstrate substantial compliance 

with rule 61B-23.0028, Florida Administrative Code, in their recall effort.  While 

the e-mail message purportedly sent by Oscar Kramer, on behalf of unit #3, clearly 

identifies an intent to recall both Patrice Gallagher and Victoria Bruce from the 

board of directors, the ballot fails to contain a signature as required by rule 61B-

23.0028(1)(e), Florida Administrative Code.4  The ballot does not appear to contain 

any sort of electronic signature or other method for verifying that Mr. Kramer 

                                      
4  A different result might be reached where an electronic signature or other type of signature 
verification is included with a recall ballot submitted by e-mail. 
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authorized the vote to recall Ms. Gallagher and Ms. Bruce.  As savvy computer 

intellects can manipulate e-mails and send messages that falsely appear to be sent 

by a particular individual, e-mail recall ballots must demonstrate legitimacy with 

some method of signature verification.  This would provide an association with 

assurances that the individual claiming to submit the recall ballot did in fact 

authorize the vote contained in the ballot.  Alternatively, a condominium’s 

governing documents that specifically allow for or regulate the use of recall ballots 

submitted via e-mail would require a board to accept an otherwise valid ballot that 

was submitted by e-mail in accordance with the documents.  Moreover, if an 

association has accepted or failed to reject e-mail recall ballots in the past, the 

association presumably would be precluded from asserting this defense during a 

recall effort unless advance notification was provided to the unit owners to inform 

them that recall e-mail ballots would no longer be accepted.  However, it has not 

been shown that the association’s governing documents allow for recall ballots to 

be submitted by e-mail and it has not been demonstrated that the association has 

accepted or rejected e-mail recall ballots in previous recall efforts.  Thus, the e-

mailed recall ballot submitted on behalf of unit #2 is not valid and was properly 

rejected by the association.    

When the recall vote for unit #2 is subtracted from the total votes 

submitted, the unit owners are left with five (5)5 votes to recall Patrice Gallagher 

                                      
5 The recall vote submitted on behalf of unit #7 was accepted by the board. 
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and Victoria Bruce from the board of directors.  As this falls short of the six (6) 

votes required to effectuate a valid recall, the recall will not be certified. 

Based on the foregoing, it is ORDERED: 

The decision of the board of directors not to certify the recall effort is 

AFFIRMED.  The recall of Patrice Gallagher and Victoria Bruce is not certified.   

DONE AND ORDERED this 19th day of August 2004, at Tallahassee, Leon 
County, Florida.           
      

 
 

 _________________________________ 
      Melissa Mnookin, Arbitrator 
      Department of Business and  
       Professional Regulation 
      Arbitration Section 
      Northwood Centre 
      1940 North Monroe Street 

Tallahassee, Florida  32399-1029 
 
 
 

Certificate of Service 

 I hereby certify that a true and correct copy of the foregoing summary final 
order has been sent by U.S. Mail to the following persons on this 19th day of August 
2004: 
 
The Gatsby Condominium Association, Inc. 
c/o Patrice Gallagher, Victoria Bruce 
1355 Meridian Avenue 
Unit #10 
Miami Beach, Florida  33139  
 
Maxwell Sheiner, CAM 
Blue Sky Real Estate Management 
723 14th Place  
Suite 9 
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Miami Beach, Florida  33139 
James McClellan 
302 Willow Avenue 
Piscataway, New Jersey  08854 
   
 
      _________________________________ 
      Melissa Mnookin, Arbitrator 
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