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STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
Bonne Vie Management 
Association, Inc., 

 Petitioner, 

 
v.        Case No. 2004-05-4865 
 
Unit Owners Voting for Recall, 

 Respondent. 

             / 
 

SUMMARY FINAL ORDER   

This final order is entered pursuant to rule 61B-50.119(2), Florida 

Administrative Code, which provides that “[a]t any time after the filing of the 

petition, if no disputed issues of material fact exist, the arbitrator shall summarily 

enter a final order denying relief and certifying the recall if the arbitrator finds that 

no preliminary basis for relief has been demonstrated in the petition.” 

FACTS 

Bonne Vie Management Association, Inc. filed a petition for recall arbitration 

on November 4, 2004.  On November 23, 2004, an order allowing answer was 

entered allowing the respondent, the unit owners who voted for the recall, to file 

an answer in the matter.  On December 7, 2004, the respondent filed an answer.  

According to the petition, the association was served on October 25, 2004, 

with written recall agreements for the recall of one (1) member of the board of 

directors:  Nelson D. Martinez.  There are thirty (30) units in the association; thus, 
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sixteen (16) valid votes are required to recall a board member.  The written 

agreements served on the board contain eighteen (18) ballots voting to recall Mr. 

Martinez. 

The association’s petition further indicates that the board attempted to meet 

on October 27, 2004, to discuss the recall effort, but a quorum was not 

established.  Pursuant to article II, section 7(C) of the association’s by-laws, a 

majority of the board “shall be necessary and sufficient at all meetings to 

constitute a quorum for the transaction of business.”  Thus, as a quorum did not 

exist, no meeting or board action could occur and no vote on the recall could take 

place.  Under section 718.112(2)(j)4., Florida Statutes, a recall is deemed effective 

if the board fails to hold a “board meeting.”1  By operation of law, the recall of Mr. 

Martinez must be certified, as the board failed to hold a meeting at which quorum 

existed.   

Even if the board was deemed to have met, the same result would have 

occurred, when reviewing the following issues that were raised regarding the 

validity of the recall attempt: 

1. Recall ballot submitted for unit #3-C was not signed by the unit owner of 
record; 

 
2. Two (2) ballots were faxes and faxed recall ballots are not valid; 

 
3. Ballots were mailed out which did not include certificate of membership 

and a deed title search should have been completed; 
 

4. The manner in which signatures were obtained in this recall might have 
involved a distortion of the truth; and  

 
1 Rule 61B-23.001(1)(a), Florida Administrative Code, defines a “[m]eeting of the board of 
administration” as “any gathering of the members of the board of directors, at which a quorum of 
the members is present, for the purpose of conducting association business.” 



 
 3 

 
5. Recalls must be conducted correctly and honestly.    

 
While the association’s petition cites additional reasons for rejecting the recall 

effort, those reasons cannot be addressed in this proceeding.  Where a board does 

not at its recall meeting advance reasons for its decision to reject the recall, 

reasons cannot later be asserted as justification for the board's refusal to certify 

the recall.  Sterling Condominium Association, Inc. v. Group of Members of the 

Association Voting for Recall, Arb. Case No. 94-0126, Summary Final Order (May 

4, 1994). 

DISCUSSION 

The minutes from the October 27th meeting allege that the ballot submitted 

on behalf of unit #3-C was signed by Gustavo Toala, who is not the unit owner of 

record. As the answer submitted by the unit owners fails to admit or deny this 

allegation, the allegation is deemed true.  Accordingly, the ballot submitted for unit 

#3-C was not signed by the unit owner of record and is, therefore, properly 

rejected. 

The minutes also assert that two (2) ballots were received via facsimile and 

should be rejected because faxed ballots are invalid.   However, the association 

fails to provide any legal authority to support such a proposition. There are no 

provisions in the Florida Statutes or the rules governing recall proceedings 

prohibiting the use of faxed recall ballots.  Section 718.112(2)(j)2., Florida 

Statutes, requires the written recall agreements or “copies thereof” to be served on 

the board when initiating a recall of board members.  Photocopies of the recall 
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agreements are acceptable under the statutes and under our prior decisions.   See 

The Villas at Bristol Park Condominium Association, Inc. v. Unit Members Voting 

for Recall, Arb. Case No. 02-5362, Recall Arbitration Summary Final Order 

(October 3, 2002)(the delivery of a recall ballot in photocopy form is not accepted, 

standing alone, as a sufficient reason to invalidate a recall).  It follows that 

facsimile copies would also be acceptable.  See Nautilus Condominium Association, 

Inc. v. Unit Owners Voting for Recall, Arb. Case No. 99-2076, Summary Final 

Order (December 3, 1999)(arbitrator rejected the argument that a written 

agreement should be voided because it was submitted as a fax rather than as an 

original).  As there is no legal justification for rejecting recall votes because the 

ballots were received via facsimile, these two ballots are valid.   

The remaining allegations do not qualify as legitimate reasons for failing to 

certify a recall attempt.  The reasons listed are general, vague descriptions and fail 

to identify a specific ballot that was rejected.  Pursuant to rule 61B-23.0028(4), 

Florida Administrative Code, the board meeting minutes where the board 

determines whether to certify a recall must contain the specific reasons for not 

certifying the recall attempt.  In The Village of Kings Creek Condominium 

Association, Inc. v. Unit Owners Voting for Recall, Arb. Case No. 99-1919, Final 

Order Certifying Recall (November 1, 1999), the arbitrator explained: 

To provide the specificity required, the board at its 
meeting and in its minutes, must either list the unit 
identification for each unit subject to an objection, the 
number of units subject to each objection, or otherwise 
satisfy the arbitrator that the specific objections 
contained in the petition for arbitration fairly reflect the 
basis of the board’s decision. 
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The minutes in this case fail to satisfy those standards for the remaining 

allegations.  If an association’s arguments for failing to certify a recall are not 

required to be included in the minutes, every board of directors could reject a recall 

effort and rely on its attorney to develop the basis thereafter upon a studied 

analysis.  See Caribbean Condominium Management Association, Inc. v. Kennedy, 

Arb. Case No. 93-0175, Order Striking Allegations from Petition for Recall 

Arbitration (September 21, 1993).  Accordingly, the remaining allegations 

contained in the minutes submitted by the association fail to comply with rule 61B-

23.0028(4)(d), Florida Administrative Code.  Thus, no ballots can be rejected based 

on these allegations. 

 As previously noted, the reasons contained in the association’s petition for 

rejecting the recall effort cannot be addressed as those allegations were not 

contained in the minutes for the October 27th meeting.  However, the arbitrator 

takes this opportunity to respond to one specific argument.  Despite the 

association’s by-laws which provide that directors may only be removed for cause 

by an affirmative vote of a majority of the members, pursuant to section 

718.112(2)(j), Florida Statutes, “any member of the board of administration may be 

recalled and removed from office with or without cause.”  As the Florida Statutes 

operate to supersede the association’s by-laws concerning conflicting provisions, it 

is not necessary to establish any type of cause or justification for recalling a board 

member.  See Continental Inn Condominium of Key Colony Beach, Inc. v. Unit 

Owners Seeking Recall, Arb. Case No. 99-2341, Summary Final Order (December 
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30, 1999)(a condominium’s by-laws providing for recall of its board members only 

for cause is superseded by section 718.112, Florida Statutes, which provides that 

board members may be recalled with or without cause). 

  When the vote submitted for unit #3-C is subtracted from the total votes 

submitted, board member Nelson D. Martinez is left with 17 votes in favor of 

recall.  As the minimum number of votes required to recall a board member is 16, 

Mr. Martinez has received a sufficient number of votes to be recalled.  Thus, the 

recall would have been certified even if the board had met and legitimately raised 

its objections. 

It is therefore ORDERED: 

1.  The recall of board member Nelson D. Martinez is CERTIFIED.  As a 

minority of the board has been recalled, the remaining board members may appoint 

a replacement board member in accordance with section 718.112(2)(j), Florida 

Statutes.       

2. All documents and records belonging to the association in Nelson D. 

Martinez’s possession shall be turned over to the remaining board members within 

five (5) business days of the date of this order. 

  DONE AND ORDERED this 23rd day of December 2004, at Tallahassee, 

Leon County, Florida. 

_________________________________ 
      Melissa Mnookin, Arbitrator 
      Department of Business and  
       Professional Regulation 
      Arbitration Section 
      Northwood Centre 
      1940 North Monroe Street 
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Tallahassee, Florida  32399-1029 
 
 

Certificate of Service 

 I hereby certify that a true and correct copy of the foregoing summary final 
order has been sent by U.S. Mail to the following persons on this 23rd day of 
December 2004: 
 
Roberto C. Blanch, Esq. 
Siegfried, Rivera, Lerner,  
 De La Torre & Sobel, P.A. 
201 Alhambra Circle 
Suite 1102 
Coral Gables, Florida  33134 
Fax (305) 442-3292 
 
Jeff Morris, Treasurer 
Bonne Vie Management Association, Inc. 
1670 Lincoln Court 
Unit 5C 
Miami Beach, Florida  33139 
 
 
      _________________________________ 
    Melissa Mnookin, Arbitrator 


