
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES, AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION - HOA 
 
NICK ROSA,  
 
 Petitioner, 
 
v.        Case No. 2008-06-5770 
 
CORAL REEF CLUB HOMEOWNERS  
ASSOCIATION, INC., 
 
 Respondent. 
       / 
 

SUMMARY FINAL ORDER 
 

Statement of Issue 
 

 The Petition for Arbitration and Answer place the following disputes at issue: 

A. Whether the board of the Association improperly refused homeowners’ 

proxies presented to the Board on November 11, 2008? 

B. Whether the rejected proxies were facially valid pursuant to § 720.306(8), 

Fla. Stat., and § 3.6 of the Bylaws of the Association? 

C. If the rejected proxies were facially valid pursuant to  § 720.306(8), Fla. 

Stat., and § 3.6 of the Bylaws of the Association, whether there were sufficient votes to 

allow for the election of different candidates than those that were announced as elected 

and who are now sitting on the board? 

Findings of Fact 

1. On December 1, 2008, Petitioner filed a Petition for Mandatory Binding 

Arbitration Petition-Election Dispute. 
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2. Petitioner is a member of the Coral Reef Club Homeowners Association 

by virtue of ownership of a lot subject to the Declaration of Covenants, Restrictions and 

Easements for Coral Reef Club. 

3. Respondent is the entity responsible for the maintenance, preservation 

and architectural control of the Coral Reef Club. 

4. An election was held on November 11, 2008. 

5. At the election meeting, Petitioner and others submitted 85 proxies.   

6. The proxies were form proxies limited to the meeting of November 11, 

2008. 

7. Eighty-four of the eighty-five proxies were facially valid and limited for use 

at the November 11, 2008 election.   

8. The proxy for unit 207 was facially invalid as it was undated. 

9. The proxies were sufficient in number to allow for the election of different 

candidates than those that were announced as “elected” at the meeting and are now 

sitting on the board. 

10. The proxies were obtained by the offer of a “1900 in cash prizes”. 

11. Section 720.306(9), Florida Statutes, governs the election of directors for 

homeowners associations.  It provides, as follows: 

Elections of directors must be conducted in accordance with 
the procedures set forth in the governing documents of the 
association. All members of the association shall be eligible 
to serve on the board of directors, and a member may 
nominate himself or herself as a candidate for the board at a 
meeting where the election is to be held. Except as 
otherwise provided in the governing documents, boards of 
directors must be elected by a plurality of the votes cast by 
eligible voters. Any election dispute between a member and 
an association must be submitted to mandatory binding 
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arbitration with the division. Such proceedings shall be 
conducted in the manner provided by s. 718.1255 and the 
procedural rules adopted by the division. 
 

12. Section 720.306(8), Florida Statutes, provides as follows: 

PROXY VOTING.--The members have the right, unless 
otherwise provided in this subsection or in the governing 
documents, to vote in person or by proxy. To be valid, a 
proxy must be dated, must state the date, time, and place of 
the meeting for which it was given, and must be signed by 
the authorized person who executed the proxy. A proxy is 
effective only for the specific meeting for which it was 
originally given, as the meeting may lawfully be adjourned 
and reconvened from time to time, and automatically expires 
90 days after the date of the meeting for which it was 
originally given. A proxy is revocable at any time at the 
pleasure of the person who executes it. If the proxy form 
expressly so provides, any proxy holder may appoint, in 
writing, a substitute to act in his or her place. 
 

13. Section 3.6 of the Association’s Bylaws, provides as follows: 

Proxies.  A proxy may be made by any person entitled to 
vote, but shall only be valid for the specific meeting for which 
originally given and any lawfully adjourned and reconvened 
meetings thereof.  In no event shall any proxy be valid for a 
period longer than 90 days after the date of the first meeting 
for which it was given.  Every proxy shall be revocable at any 
time at the pleasure of the person executing it.  A proxy must 
be dated, must state the date, time, and place of the meeting 
for which it was given, and signed by the person authorized 
to cast the vote for the Lot (as above described) and filed 
with the Secretary before the appointed time of the meeting, 
or before the time to which the meeting is adjourned.  
Holders of proxies need not be Lot Owners.  If the proxy 
form expressly so provide, any proxy holder may appoint, in 
writing, a substitute to act in his place. 
 

14. The eighty-four valid proxies expired on March 12, 2009. 

Conclusions of Law 

The division has jurisdiction over the subject matter and the parties to this action 

pursuant to Sections 720.306(9) and 718.1255(4), Florida Statutes. 
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Rule 61B-45.030(3) and (4), Fla. Admin. Code, requires the arbitrator, at any time 

after the filing of the petition, if no disputed material fact exist, to summarily enter a final 

order awarding relief.  Accordingly, the final order is entered upon review and 

consideration of the pleadings and evidence filed by the parties.   

Lottery and Bribes 

Respondent alleges it rejected the proxies offered by Petitioner due to the 

violation of section 849.09, Florida Statutes, prohibiting a lottery.  The issue of the whether 

the drawing for cash prizes for those who submitted proxies to “The Committee for 

Fairness in Coral Reef”  was an illegal lottery is not within the jurisdiction of the Division 

and cannot be addressed as part of the arbitration petition as a matter of law.  Such 

determination must be made by a Court of competent jurisdiction.  Therefore, without such 

a finding, the Association improperly rejected the proxies as invalid pursuant to Fla. Stat. § 

849.09. 

Respondent also alleges it reject the proxies offered by Petitioner because the 

drawing constituted a bribe for the homeowner.  Neither state law nor the Association’s 

governing documents prohibits a shareholder/homeowner from receiving cash, or in this 

case, an opportunity to win cash, in exchange for his or her proxy.  Respondent relies on 

Hunt v. Gibson, 99 Kan. 371 (Kan. 1916), 161 Pac. 666, where the court stated, as 

follows: 

That a purchased vote given for an individual candidate for 
office is not to be counted is conceded.  So also that a 
candidate for office who purchases a vote is therefore not to 
have office is also beyond question. 

 
In the Hunt case, the Court was referring to a candidate for public office and the vote by a 

citizen.  The concept of “one man [or woman] one vote” is of fundamental concern in 
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elections of a democratic republic such as the United States and the states.  However, the 

case at hand relates to proxies of shareholders of an homeowners association 

corporation.  In Martin v. Marlin, 529 So.2d 1174 (Fla. 3rd DCA 1998), in pertinent part, 

provides as follows: 

The thoughtful and scholar writings of the academic 
commentator on sale of control had surprisingly little influence 
on the way courts decide cases.  With only infrequent and 
relatively minor exceptions, the courts still adhere to the 
traditional view that a shareholder, irrespective of whether he 
is a director, officer, or both may sell his shares, just as he 
may sell other kinds of personal property, for whatever price 
he can obtain… [emphasis supplied] 
 

Id. at 1176-1177, citing O’Neal, Symposium:  Sale of Control-Introduction, 4 J. Corp. L. 
239, 239 (1979) 
 
In the case at hand, the homeowner/shareholders of the association sold their proxies for 

an opportunity to win cash.  Such exchanges are not barred by statute or the association 

governing documents.  Accordingly, the Association improperly rejected the eighty-four 

proxies for that reason. 

Proxies 

Proxies are authorized for use in the Coral Reef Homeowners Association by 

section 720.306(8), Florida Statutes, and by section 3.6 of the Association’s bylaws.  A 

proxy is required to be dated, and must state the date, time and place of the meeting for 

which it was given.  Additionally, the proxy must be signed by the person authorized to  

execute the proxy.  Respondent submitted eight-five proxies.  The proxy for unit 207 was 

not signed and was, therefore, invalid at submission. 

 A proxy has a limited lifespan, and automatically expires 90 days after the date of 

the meeting for which it was originally signed.  While 84 of the proxies were valid for the 
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Association’s annual meeting and election which was held on November 11, 2008, all 84  

expired on March 12, 2009.  These proxies can not be “revived” and cannot be used in a 

subsequent election. 

Petitioner’s Requested Relief 

Petitioner seeks an order finding that the November 11, 2008, election was 

invalid and seating the candidates that would have been elected had the proxies 

presented by Petitioner been counted or, in the alternative, an order requiring a new 

election and acceptance of the previous proxies obtained by Petitioner.  As previously 

stated, the Association improperly rejected 84 of the 84 proxies submitted by Petitioner 

at the November 11, 2008 meeting.  However, it cannot be determined from these 

general proxies, the petition, the answer, and the supplemental filings of the parties the 

candidates for whom Petitioner’s proxies would have been cast.  Additionally, both the 

statute and the Association’s bylaws are clear that proxies have a limited lifespan and 

that these proxies expired on March 12, 2009.  In light of the facial validity of the 

proxies, and the arbitrator’s lack of jurisdiction to determine the legal status of the lottery 

and or the giving of a proxy in exchange for a thing of value, the arbitrator will not 

address the other reasons given by the board for the rejection of the individual proxies. 

Based upon the foregoing, it is ORDERED: 
 

The Association’s election held on November 11, 2008, was invalid.  The 

Association shall begin its election process anew within ten (10) days of the entry of this 

final order.  The ballot shall contain only those eligible members who appeared on the 

prior ballot, those who were write-in candidates in the prior election, those were 

nominated from the floor and those candidates supported by Petitioner.  The members 
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elected at the new election shall serve out the terms of those board positions that were 

open at the November 11, 2008 election.   

 DONE AND ORDERED this 23rd day of April 2009, at Tallahassee, Leon County, 

Florida. 

________________________________ 
Tonya S. Chavis, Arbitrator 
Department of Business and  
Professional Regulation 

      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1029 

 
 

Certificate of Service 

 I hereby certify that a true and correct copy of the foregoing summary final order 
has been sent by facsimile to the following persons on this _____ day April, 2009. 
 
Deborah S. Sugarman, Esquire  FAX:  954-772-0319 
 
Thomas Tighe, Esquire   FAX:  954-467-7095 
 

 
_________________________________ 
Tonya S. Chavis, Arbitrator 
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