
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION - HOA 
 
Luis Castro,     
 
 Petitioner, 
v.        Case No.  2009-01-2882 
 
Snapper Creek Townhouse  
Home Owners Association, Inc., 
 
 Respondent. 
______________________________________/ 
 

SUMMARY FINAL ORDER 

Statement of the Issues 

 The issues presented in this election dispute are: 

1. Whether the Association properly refused to allow proxyholders to vote in 

place of the homeowners who executed proxies. 

2. Whether the Association properly failed to conduct a complete annual 

election for members of the board of directors in 2008. 

3. Whether a particular appointed director was qualified to hold the office of 

director in the Association. 

Procedural History 

 Petitioner filed a Petition for Arbitration of an election dispute on March 12, 

2009.1 An Order Requiring Answer was entered on March 17, 2009. On April 6, 2009, 

Respondent filed a Notice of Legislative Stay because Respondent’s attorney is a 

                                            
1 A Petition for Arbitration alleging substantially the same facts had been filed on November 18, 
2008, but that case was dismissed without prejudice for failure to comply with the pre-arbitration 
notice requirements of § 718.1255, Fla. Stat. 
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member of the Florida Legislature. On May 18, 2009, an Order Reactivating Case and 

Requiring Answer was entered. On June 1, 2009, Respondent filed an Answer and a 

Motion to Dismiss. On June 5, 2009, an order was entered that denied the motion to 

dismiss the election disputes, but that dismissed an issue not directly related to the 

election dispute. The June 5 order also required each party to file supplemental 

documents and allowed the parties to submit memoranda of law. On June 26, 2009, the 

parties submitted the supplemental documents and Respondent filed a memorandum of 

law. On July 1, 2009, an attorney filed a notice of appearance for Petitioner, and filed a 

Motion for Summary Disposition as to the qualification of the person appointed to the 

board, submitting that the individual had resigned. On July 2, 2009, Petitioner filed a 

Memorandum of Law and Motion for Summary Final Order. 

 On July 7, 2009, Respondent filed a Motion to Disqualify the attorney for 

Petitioner, and a Motion to Strike Untimely and Inappropriate Pleadings. The latter 

motion included notice that Respondent had not received copies of the proxies and 

appraiser information, if any, that Petitioner had filed.  Although the arbitrator has 

entered orders requiring responses to the July 7 pleadings, resolution of those 

complaints is not necessary to a decision of this case. 

 This case is decided based upon the pleadings and filings from the parties before 

the notice of appearance of attorney for Petitioner, and without waiting for additional 

pleadings, so that the parties may be guided by a decision before the next annual 

meeting of the Association.  

Statement of Facts 

 1. Petitioner, Luis Castro, is the owner of a lot in the subdivision governed by 
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the Snapper Creek Townhouse Home Owners Association, Inc., Declaration of 

Covenants and Restrictions.  

 2. Respondent, Snapper Creek Townhouse Home Owners Association, Inc., 

is the entity responsible for management of the Snapper Creek Townhouse Subdivision, 

consisting of 884 parcels, and enforcement of its covenants and restrictions. 

 3. Respondent’s board of directors consists of nine members. The governing 

documents provide that each year three directors will be elected to serve terms of three 

years. 

 4. On August 1, 2008, Respondent mailed a notice of an election at its 

annual meeting on September 25, 2008. The notice provided a registration period from 

August 4, 2008 to September 24, 2008. The Association also mailed a Homeowner 

Election Registration Form which required the homeowner to provide, “a valid picture 

identification such as a Florida Driver License, Valid Passport, or Warranty Deed 

accompanied with picture identification and verifiable signature.” 

 5. The notice of election also provided that applications to become a 

candidate for the board of directors of the Association were due in the office by August 

15, 2008.  

 6. On August 17, 2008, a ballot form with other information was mailed to the 

homeowners. The form listed four candidates, including Petitioner, with instructions to 

vote for three of the candidates. The form advised that the election would be conducted 

between 7:00 a.m. and 7:00 p.m.; that the ballot should be placed in a blank envelope; 

that the voter must fill out another information form; and that the voter must bring to the 

meeting “your Snapper Creek HOA Voters registration”. 
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 7. Respondent alleges that it also mailed out a form titled “Official Snapper 

Creek Townhouse Homeowners Association, Inc. Proxy.” The complete body of the 

form is as follows: 

The undersigned is the Owner(s) of the following home located in 
Snapper Creek Townhouse Homeowners Association, Inc.: 
 Name of Owner: ______________________ 
 Address of Home: ____________________________ 
The undersigned does hereby appoint: ___________________________ 
      (Print Name of Proxy Holder) 
Shall act as my proxy to attend the election of the homeowners of 
Snapper Creek Townhouse Homeowners Association, Inc. to be held on 
September 25, 2008 at 7:30pm (and any continuances) at Clubhouse 
11200 SW 71st Street, Miami, FL 33173. 
A PROXY ALLOWS THE HOLDER TO VOTE FOR YOU AT THE GENERAL 
ELECTION. PLEASE UNDERSTAND THAT YOU ARE GIVING THE 
PROXYHOLDER THE AUTHORITY/RIGHT TO VOTE ON YOUR BEHALF. 
THIS PROXY SHALL SUPERCEDE AND REVOKE ALL OTHER PROXIES 
SIGNED BY ME. 
 
Owner’s Signature: __________________Approval by Secretary: ____________ 
 

 8. No instructions for the use of the proxy form appear in the proxy form, in 

the election notice letter of August 1, 2008, in the Homeowner Election Registration 

Form, or in the ballot form. 

 9. The Homeowner Election Registration Form and the ballot form were 

created by the Association’s board-member Treasurer along with the Association 

manager.  The proxy form and election notice letter were prepared by the Association 

manager under the supervision of three board members. Neither the forms nor the 

requirements declared by them were adopted pursuant to notice at a meeting of the 

board of directors or of the membership. 

 10. At the meeting on September 25, 2008, Petitioner and Belkys Gonzalez 

presented approximately 300 proxies (Castro/Gonzalez proxies), all using the same 

proxy form, naming either Petitioner or Belkys Gonzalez as the proxyholder. The 

complete body of the Castro/Gonzalez proxy form is as follows: 
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The undersigned is the owner(s) of the following home located in the 
Snapper Creek Townhouse Homeowners Association Inc: 
Name of Owner: ____________________ 
Address of Home: _______________________ 
Miami, Florida 33173 
The undersigned does hereby appoint ______________________ 
(Print Name of Proxyholder) 
To act as my proxyholder to attend the annual meeting of the 
homeowners of Snapper Creek Townhouse Homeowners Association 
Inc. to be held as follows: 
Date: September ____________, 2008 
At: _____________________P.M. 
At the following place: ___________________________ 
The proxyholder named above has the authority to vote and act for me to 
the same extent that I would if personally present, with the power of 
substitution. 
DATE: __________________________ 
Print name of owner or designated voter 
________________________________  
Signature(s) of Owner(s) or Designated Voter 
 

Many of the executed proxies were filled in with a range of dates or times or with 

confusing addresses, but 156 proxies were filled in with the correct date, time and place 

for the annual meeting. 

 11. At the meeting on September 25, 2008, the board of directors refused to 

accept the Castro/Gonzalez proxies to establish a quorum or allow the proxyholders to 

vote.  The board did not take physical possession of the proxies and no individual 

proxies were evaluated to determine their validity. 

 12. Without the proxies, 73 sealed ballots were deposited in the election box, 

which was not enough to constitute a quorum. 

 13. The minutes of the Annual Election Meeting of September 25, 2008, 

report, in part: 

Ms. George made a motion to extend the voting registration for 
thirty (30) more days with the following stipulations: (1) no proxies 
will be accepted and (2) all homeowners must present their ID and 
place their own ballot into the locked box. Mr. Vasquez seconded 
the motion. Votes: five voted in favor of the motion (Ms. Kaplan, 
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Ms. Medina, Mr. Vasquez, Ms. George and Mr. Fedro) and three 
voted against the motion (Mr. Castro, Ms. Gonzalez and Mr. 
Ramos). 

 
 14. The Association did not schedule or hold an election subsequent to the 

thirty days described in the minutes. 

 15. The Association has presented unchallenged evidence that the director 

whose qualification was challenged owned a parcel in Settlers Creek when she was 

appointed. 

Conclusions of Law 
 

 The Division has jurisdiction over the parties and the subject matter pursuant to 

Sections 720.306(9), 720.311 and 718.1255, Florida Statutes. 

 Section 720.306, Florida Statutes, governs election of directors for homeowners 

associations. It provides, in pertinent part: 

(8) PROXY VOTING. - The members have the right, unless 
otherwise provided in this subsection or in the governing 
documents, to vote in person or by proxy. To be valid, a proxy 
must be dated, must state the date, time, and place of the meeting 
for which it was given, and must be signed by the authorized 
person who executed the proxy. A proxy is effective only for the 
specific meeting for which it was originally given, as the meeting 
may lawfully be adjourned and reconvened from time to time, and 
automatically expires 90 days after the date of the meeting for 
which it was originally given. A proxy is revocable at any time at 
the pleasure of the person who executes it. If the proxy form 
expressly so provides, any proxy holder may appoint, in writing, a 
substitute to act in his or her place. 
 
 (9)  ELECTIONS. - Elections of directors must be conducted in 
accordance with the procedures set forth in the governing documents 
of the association. All members of the association shall be eligible to 
serve on the board of directors, and a member may nominate himself 
or herself as a candidate for the board at a meeting where the 
election is to be held. Except as otherwise provided in the governing 
documents, boards of directors must be elected by a plurality of the 
votes cast by eligible voters. Any election dispute between a member 
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and an association must be submitted to mandatory binding 
arbitration with the division. Such proceedings shall be conducted in 
the manner provided by s. 718.1255 and the procedural rules 
adopted by the division. 

 
 Review of the Declaration of Covenants and Restrictions, the Articles of 

Incorporation and the By-Laws of Snapper Creek Townhouse Home Owners 

Association, Inc., finds that only three sections of the By-Laws control the procedures 

for election of directors, as follows: 

ARTICLE III 
Section 5. Proxies. At all meetings of the members, each member 
may vote in person or by proxy. All proxies shall be in writing and 
filed with the secretary. Every proxy shall be revocable and shall 
automatically cease upon conveyance by the member of his lot. 
 
ARTICLE V 
Section 1. Nomination. Nomination for election to the Board of 
Directors shall be made by a Nominating Committee. Nominations 
may also be made from the floor at the annual meeting. The 
Nominating Committee shall consist of a Chairman, who shall be a 
member of the Board of Directors, and two or more members of the 
Association. The Nominating Committee shall be appointed by the 
Board of Directors prior to each annual meeting of the members, to 
serve from the close of such annual meeting until the close of the 
next annual meeting and such appointment shall be announced at 
each annual meeting. The Nominating Committee shall make as 
many nominations for election to the Board of Directors as it shall in 
its discretion determine, but not less than the number of vacancies 
that are to be filled. Such nominations may be made from among 
members or non-members. 
 
Section 2. Election. Election to the Board of Directors shall be by 
secret written ballot. At such election the members or their proxies 
may cast, in respect to each vacancy, as many votes as they are 
entitled to exercise under the provisions of the Declaration. 
Cumulative voting is not permitted. 
 

 The By-Laws may only be amended by vote of the members at a meeting, 

pursuant to A RTICLE XIII, Section 1, of the By-Laws. 

 The right to vote of members of a homeowners’ association is created and 
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governed by Chapter 720. Chapter 617, Florida Statutes, controls the legal existence of 

corporations not for profit, generally, and applies to homeowners’ associations when 

Chapter 720 is silent on an issue. Section 617.0721(6), F.S., states explicitly that its 

provisions as to voting by members “do not apply to a corporation that is an association 

as defined in s. 720.301“.  

 Therefore, in case of a conflict between the governing documents and Chapter 

720 with respect to voting, Chapter 720 must control. In the application of Chapter 720 

to homeowners’ association elections, the arbitrator must follow the rule of statutory 

construction that where the statute permits or requires something to be accomplished in 

a stated manner, the Legislature did not intend any other method to be authorized. See, 

Towerhouse Condominum, Inc. v. Millman, 475 So. 2d 674 (Fla. 1985). Additionally, 

where a condominium statute and a homeowners’ association statute contain similar 

language, case law should interpret and apply similar provisions consistently.  

Form of Proxy 

 Respondent argues that proxies must be verified in order to avoid fraud, and that 

the legislature has only provided minimum requirements for the form of proxies. On the 

contrary, the legislature specified requirements for a proxy “to be valid”, including 

detailed information, the date signed and signature of the person executing the proxy, 

and it set limits on the use of the proxy. Use of such a proxy is not merely an option but 

a “right”, unless otherwise provided by the legislature or governing documents.  The 

only choice for an association is to amend the documents to prohibit proxies or to 

accept proxies executed according to the legislated instructions. A homeowners’ 

association may not impose rules or limits on a proxy the legislature has already 
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declared to be valid. 

 Although the requirement for verification may seem attractive to avoid fraud, the 

legislature chose not to limit homeowners with such a requirement. 

 The proxy forms submitted by Petitioner comply with the requirements of the 

statute. Those which had been completed with accurate information should have been 

accepted by the Association. By way of contrast, the proxy form sent out by the election 

committee might have invalidated the election because it contained a time for the 

meeting which was incorrect. 

Secret Ballots 

 Respondent challenges the use of the proxies because it would conflict with the 

requirement for a secret ballot. This is not necessarily true because the proxyholder 

could execute an outer envelope for each vote represented and fill out a ballot that 

would be secret from everyone but the proxyholder. In any event, a voter may waive the 

secrecy of his ballot. Alvarez v. Club Atlantis Condominium Association, Inc., Arb. Case 

No. 92-0305, Final Arbitration Order (March 25, 1993)(Vote must be counted even 

though unit owner failed to follow explicit instructions by signing outer envelope and 

inner envelope and ballot).2 Because the legislature created the right to vote by proxy, 

without a requirement for secret ballots, the By-Law provision for a secret ballot must be 

applied in a way that allows proxy voting. 

                                            
2 Although the case now under analysis involves a homeowner’s association, and not a 
condominium, the basic law is the same for interpreting statutes and governing documents. 
Roth v. Springlake II Homeowner’s Association, Inc., 533 So. 2d 819 (Fla. 4th DCA 1988)(Court 
looked to condominium statute for statement of general law, noting, “Needless to say, the 
statute is not applicable here. Yet its content comports with basic law.”); Eastpointe Property 
Owners’ Association v. Cohen, 505 So. 2d 518 (Fla. 4th DCA 1987)(To construe declaration of 
covenants and restrictions for homeowners’ association, Court cited two condominium cases, 
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 Respondent suggests that the proxies were properly rejected because they were 

not accompanied by ballots executed by the individual homeowner. This proposition 

confuses a general proxy, which the legislature has authorized, with a limited proxy or 

with the use of a proxy only to deliver an absentee ballot. A proxy is not an absentee 

ballot. The general proxy authorizes the proxyholder to vote for any candidates, without 

direction from the individual homeowner. Such a general proxy is consistent with the 

legislative requirement that nominations must be accepted from the floor at the election 

meeting.  In order to implement the statutes, they must be interpreted to allow the 

proxyholder to vote for persons nominated at the meeting whose candidacy would not 

have been known to the homeowner at the time the homeowner executed the proxy. 

Filing Proxies with Secretary  

 Respondent submits that the proxies were properly rejected because they had 

not been filed with the secretary of the Association before the date of the election 

meeting. Although it might be desirable to promote efficient processing of proxies and 

ballots at the time of the meeting, such a requirement conflicts with the nature of a proxy 

described by the legislature. A proxy is a transient grant of authority. The law requires 

that it be revocable at any time at the pleasure of the person who executed it.  If the 

homeowner who executed a proxy shows up at the election meeting, he can cancel the 

proxy by voting even if it had been filed with the secretary. Similarly, if a homeowner 

who intended to go to the meeting at the last minute finds out that he or she cannot 

attend, the homeowner still has the right to vote by proxy. Thus, although an Association 

may request that proxies be filed before the meeting, it cannot refuse to accept properly 

                                                                                                                                             
Sterling Village Condominum, Inc. v. Breitenbach, 251 So. 2d 685 (Fla. 4th DCA 1971), and 
Hidden Harbour Estates v. Basso, 393 So. 2d 637 (Fla. 4th DCA1981). 
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executed proxies submitted at the meeting. 

Cumulative Voting 

 Respondent argues that proxy voting would violate the prohibition against 

cumulative voting.  The concept of cumulative voting is sometimes confused with 

casting votes for more than one unit, but that is not what is prohibited. Cumulative 

voting would occur if a single homeowner, instructed to cast three votes, casts all three 

votes for one candidate, rather than one vote each for three candidates. Any 

homeowner who owns multiple lots may cast votes for as many lots as he owns. 

Similarly, a proxyholder may cast votes for as many lots as he is authorized by proxies 

to cast.  

Reconvening Meeting 

 If the board had accepted the proxies it could have reviewed individual proxies 

for sufficiency, rejected those with improper dates and determined correctly that the 

number of valid proxies, combined with the ballots received, still was not enough to 

achieve a quorum. But the board went in a different direction. It demonstrated good faith 

by contemplating adjourning with the intent to reconvene the election at a later date. 

That is an acceptable technique to obtain a quorum, recognized within the proxy statute, 

in section 720.306(7), Florida Statutes. Unfortunately, the board went irrevocably 

outside the law when it confirmed that it would not allow any proxies in the Association’s 

reconvened election.  

Registration Requirements 

 The meeting of September 25, 2008, was not properly noticed because the 

notice purported to impose rigorous voter registration requirements instituted by the 
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election committee, but not approved by the membership as an amendment to the By-

Laws. These requirements constituted an unauthorized impediment to the right to vote 

which, in turn, make it unlikely this Association could ever achieve a quorum. 

Respondent’s memorandum citess a number of cases applicable to general elections 

for local or state offices in the State of Florida.  The voter registration statutes and cases 

with respect to general elections do not apply to homeowners associations. 

 Every record owner of legal title of a parcel in the subdivision is registered to 

vote, as a matter of law, in a homeowners’ association defined in section 720.301, 

Florida Statutes. Subsection 720.310(9) provides: 

“Homeowners’ association” or “association” means a Florida 
corporation responsible for the operation of a community or a 
mobile home subdivision in which voting membership is a 
mandatory condition of parcel ownership, and which is authorized 
to impose assessments that, if unpaid, may become a lien on the 
parcel. The term “homeowners’ association” does not include a 
community development district or other similar special taxing 
district created pursuant to statute. 
 

Subsection 720.310(10) provides: 

“Member” means a member of an association, and may include, but 
is not limited to, a parcel owner or an association representing 
parcel owners or a combination thereof, and includes any person or 
entity obligated by the governing documents to pay an assessment 
or amenity fee. 
 

Subsection 720.310(12) provides, “Parcel owner” means the record owner of legal title 

to a parcel. 

 Additionally, the legislature has imposed specific obligations upon homeowners’ 

associations to know and keep track of the voting membership. Among other 

requirements, the homeowners’ association must maintain as an official record, “A 

current roster of all members and their mailing addresses and parcel identifications.” 
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§720.303(4)(g), Fla. Stat. The association must give actual notice to all parcel owners of 

membership meetings which must be mailed, delivered or electronically transmitted. 

§720.306(5), Fla. Stat.  

 Article V of the Articles of Incorporation of Snapper Creek Townhouse Home 

Owners Association Inc. provides, “Every person or entity who is a record owner of a 

fee or undivided fee interest in any lot . . . shall be a member of the Association.” Article 

VI provides, in pertinent part, “When more than one person holds an interest in any Lot, 

all such persons shall be members. The vote for such Lot shall be exercised as they 

among themselves determine, but in no event shall more than one vote be cast with 

respect to any Lot.” Those provisions mean that Snapper Creek has no authority to 

require owners to file a voting certificate to name a designated voting member. 

 Thus, the burden is always on the homeowners’ association to know who is 

entitled to vote. If a ballot is mailed to a parcel owner, and the same ballot (or outer 

envelope) is returned to the association at the election meeting, the association has 

provided itself sufficient assurance that the person returning the ballot is authorized to 

vote.3 

 A homeowners’ association remains entitled to reject individual ballots or proxies 

that appear defective, insufficient or inauthentic, but a parcel owner is entitled to vote, in 

person or by proxy.  

 It is further noted that no provisions of Respondent’s governing documents 

authorize it to suspend voting rights of a member for nonpayment of assessments as 

                                            
3 Indeed, in condominiums for which voting certificates are allowed, Chapter 718 imposes 
rigorous procedural requirements as to elections, but “verification” is limited by Fla. Admin. 
Code, Rule 61B-23.0021(10)(b). The only verification allowed is for the signature and unit 
identification on the outer envelope to be checked against the list of qualified voters. 
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required by section 720.305(3), Florida Statutes. 

 Based on the foregoing it is ORDERED: 

 1.  Snapper Creek Townhouse Home Owners Association, Inc. improperly 

failed to accept properly executed proxies submitted by Petitioner and others on 

September 25, 2008;  

 2. After the Board of Directors voted to adjourn and reconvene at a later 

date, the Association failed to conduct a timely election including the valid proxies; 

 3. Because the next annual election should be scheduled to occur on or 

about September 24, 2009, it would serve no purpose, to order a new election before 

that date; 

 4. Although most of the proxies presented in September 2008 should have 

been accepted at that time, they will not be valid for the annual meeting in 2009; new 

proxies must be executed for the date; 

 5. In the conduct of the election in September 2009, the parties shall comply 

with the law and this Order. 

 6. Petitioner’s challenge to the qualifications of a board member is 

dismissed. 

 DONE AND ORDERED this 10th day of July, 2009, at Tallahassee, Leon County, 

Florida. 

      _________________________________ 
      Bruce A. Campbell, Arbitrator 
      Dept. of Bus. & Prof. Reg. 
      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1029 
 

 

 14



 15

Certificate of Service 
 

 I hereby certify that a copy of the foregoing Summary Final Order was furnished  
 
by U.S. Mail on July 10th 2009, to the following: 
 
Luis Castro  
11136 SW 71 Lane 
Miami, FL 33173 
 
Juan-Carlos Planas, Esq. 
Kurkin Brandes 
4300 Biscayne Blvd., Suite 305 
Miami, FL 33137 
 
Victor K. Rones, Esq. 
16105 NE 18 Avenue 
North Miami Beach, FL 33162 
 
      _____________________________________ 
      Bruce A. Campbell 


