
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES 
 
IN RE:  PETITION FOR BINDING ARBITRATION - HOA  
 
Maritza A. Jimenez,1 
 
 Petitioner, 
 
v.         Case No. 2011-01-7142 

     
The Townhomes at 
Villas del Campo HOA, Inc., 
 

Respondent. 
      / 

SUMMARY FINAL ORDER 
 

Procedural History 
 
 On March 25, 2011, Andrew Jimenez (Petitioner) filed a petition for mandatory 

binding arbitration of a homeowner’s election dispute naming The Townhomes at Villas 

del Campo HOA, Inc., (the Association) as Respondent.  On April 22, 2011, an Order 

Requiring Answer was entered.  On June 2, 2011, the Association filed an Answer.   

 On June 8, 2011, an Order was entered requiring the parties to file supplemental 

information.  The Order required Petitioner to file, on or before June 20, 2011, a fully 

executed Qualified Representative Application which Petitioner did on June 22, 2011.   

 The Order required the Association to file, on or before June 20, 2011, a copy of 

the minutes of the February 28, 2011 Annual Meeting.  On June 28, 2011, the 

                                            
1 As originally filed, the petition named Andrew Jimenez as Petitioner, and counsel for Respondent has 
not objected to Andrew Jimenez as the Petitioner.  Maritza A. Jimenez is the owner of property in the 
subdivision but Andrew Jimenez is not.  See infra p. 3 and note 4.  A Qualified Representative Application 
has been filed by Maritza A. Jimenez naming Andrew Jimenez as the Qualified Representative and that 
application is approved by the undersigned.  Therefore, Maritza A. Jimenez has been substituted as the 
named Petitioner. 
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Association moved for an extension of time until July 1, 2011, to file a copy of the 

minutes, and the motion was granted.  The Association filed a copy of the minutes on 

July 1, 2011.2 

Both parties were required to file, if available, a copy of any audio or video 

recording made of the February 28, 2011 Annual Meeting.  As of the date of this 

Summary Final Order, neither party filed a recording of the Annual Meeting. 

Statement of the Issues 
 

 The issues presented are whether the Association improperly conducted the 

annual election for the board of directors by: 

1. Refusing to recognize proxies; 

2. Rejecting proxies because the owner was delinquent 90 days in the payment 

of maintenance fees; 

3. Failing to reschedule the annual election; and 

4. Failing to allow homeowners to speak.3 

Findings of Fact 
 

 1.  Maritza A. Jimenez is the owner of a lot in the subdivision governed by the 

Association and the governing documents, including the Neighborhood Declaration of 

                                            
2 The minutes show they were approved on June 30, 2011.  While not ordered to do so, the Association 
also filed a copy of the roster.  The Association’s July 1, 2011 filing also indicated a copy of the proxies 
also would be filed.  The Association was not ordered to file a copy of the proxies.  As of the date of this 
Summary Final Order, the Association has not filed a copy of the proxies.  In any event, the Association’s 
filing or not filing a copy of the roster and the proxies does not affect the result of this Summary Final 
Order. 
3 The petition also alleges the Association’s management company was not licensed at the time of the 
annual meeting.  This issue is not within the jurisdiction of the arbitrator under Section 720.311(1) & (2), 
Florida Statutes. 
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Covenants, Restrictions and Easements for The Townhomes at Villas del Campo HOA, 

Inc. and the Articles of Incorporation and By-laws of the Association.4   

2.  The Association is the entity responsible for implementing the governing 

documents. 

 3.  The Association does not dispute that there are 197 voting interests in the 

homeowners’ association. 

 4.  The Association does not dispute that 78 written proxies were submitted to 

the board of directors (board) at the February 28, 2011 Annual Meeting and that the 

proxies filed with the petition are copies of the proxies submitted to the board on that 

date.  However, only 71 proxies were filed with the petition. 

 5.  Article III of the By-laws is entitled MEMBERSHIP.  In pertinent part, Article III, 

MEMBERSHIP, states, 

 
Section 5. Except as otherwise provided in these By-Laws, the Articles of 
Incorporation, or the Declaration of Covenants, the presence in person or 
by proxy of at least one third (33 1/3\ [sic]) percent of the Members of the 
Association entitled to vote shall constitute a quorum of the Membership.  
Members present at a duly called or held meeting at which a quorum is 
present may continue to do business until adjournment, notwithstanding 
the withdrawal of enough Members to leave less than a quorum.  In the 
event, however, that the required quorum is not present, another meeting 
may be called subject to the same notice requirement, although the 
required quorum at the subsequent meeting shall remain thirty-three and 
one-third (33 1/3%) percent of the total Members of the Association 
entitled to vote. 
 
Section 6.  Votes may be cast in person or by proxy.  Proxies must be in 
writing and filed with Secretary at least twenty-four (24) hours before the 
appointed time of each meeting.  Every proxy shall be revocable and shall 
automatically cease after completion of the meeting for which the proxy 
was filed and upon conveyance by the Member of the fee simple title of 
his Unit. 

                                            
4 By Quit Claim Deed recorded June 27, 2005, Andrew Jimenez and Maritza Jimenez a/k/a Maritza A. 
Jimenez, his wife, conveyed the property to Maritza A. Jimenez. 
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6.  In pertinent part, Article IV of the By-laws provides,  

Section 1.  Initially, there shall be a minimum of three (3) directors of the 
Association who shall be elected annually at the annual meeting of the 
Members . . . 
. . . 
 
Section 2.  Election of the directors shall be conducted in the following 
manner: 
(a) Election of directors shall be held at the annual members’ meeting . . . . 
 
7.  Article VII of the By-laws is entitled MEETING OF MEMBERS.  In pertinent 

part, Article VII, MEETING OF MEMBERS, states, 

Section 1.  The regular annual meeting of the Members shall be held in 
each year beginning in the year in which the Declaration of Covenants is 
recorded, at such time, date and place as shall be determined by the 
Board of Directors, but no later than thirteen (13) months from the date of 
the previous annual meeting. 
 
. . .  
 
Section 4.  The presence in person or by proxy at the meeting of Members 
entitled to cast thirty-three and one-third (33-1/3%) percent of the votes 
shall constitute a quorum for any action governed by these By-Laws. 
 
Section 5.  Any Member may give to a specified Board of Director [sic] or 
to any other Member a proxy to vote on behalf of the absent Member at 
any meeting. Such proxy shall be in writing, be signed by the absent 
Member and filed with the Association prior to or at the meeting.  The 
proxy shall be effective only for the specific meeting for which it is 
originally given.  It will be revocable at the pleasure of the Owners 
executing it if revoked by a duly delivered written notice thereof. 

  
Conclusions of Law 

 The Division has jurisdiction over the parties and the subject matter pursuant to 

Sections 720.306(9), 720.311 and 718.1255, Florida Statutes.  Andrew Jimenez is 

authorized to act as Qualified Representative for Maritza A. Jimenez. 
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Rejection of Proxies 

 Section 720.306 (1) and (8), Florida Statutes, authorize the use of proxies at a 

meeting of the members.5  The Association’s By-laws also authorize proxy voting.  The 

Association argues it properly rejected the proxies because under Article III of the By-

laws, entitled MEMBERSHIP, at section 6, the proxies were not filed with the Secretary 

at least twenty-four (24) hours before the appointed time of the meeting of the 

members.  Further, the Association argues that even though section 5 of Article VII of 

the By-laws, MEETING OF MEMBERS, has no such time limitation, section 5 is 

inapplicable under “[t]he general rule of statutory construction . . . that a specific 

provision prevails over a general provision.” 

 The Association’s argument must fail.  The Association seeks to apply the rule of 

construction in a vacuum.  The Association ignores the fact that Article VII of the By-

laws, MEETING OF MEMBERS, specifically addresses the regular annual election 

meeting of the Members and does not include a pre-meeting deadline for filing proxies, 

while Article III of the By-laws, MEMBERSHIP, addresses various topics.  In any event, 

the time for filing a proxy as stated in Article VII, section 5, is quite specific – a proxy 

                                            
5 In pertinent part, the statute provides as follow: 

 
(1) QUORUM; AMENDMENTS.— 
(a) Unless a lower number is provided in the bylaws, the percentage of voting interests 
required to constitute a quorum at a meeting of the members shall be 30 percent of the 
total voting interests. Unless otherwise provided in this chapter or in the articles of 
incorporation or bylaws, decisions that require a vote of the members must be made by 
the concurrence of at least a majority of the voting interests present, in person or by  
 
proxy, at a meeting at which a quorum has been attained. 
. . .  
 
(8) PROXY VOTING.—The members have the right, unless otherwise provided in this 
subsection or in the governing documents, to vote in person or by proxy. 
 

The parties also may wish to note the statutory quorum requirement. 

 5



may be filed “prior to or at the meeting.”  (emphasis added).  Thus, proxies may be filed 

at the regular annual election meeting of the Members, and need not be filed 24 hours 

in advance of the meeting.  Any other interpretation of the By-laws precludes voting by 

members who for any reason determined, less than 24 hours before the meeting, they 

could not attend but wanted to exercise their vote and completed a proxy for that 

purpose.  See Castro v. Snapper Creek Townhouse Home Owners Ass’n, Inc., Arb. 

Case No. 2009-01-2882, Summary Final Order (July 10, 2009) (Association improperly 

rejected proxies because they had not been filed with the secretary before the date of 

the election meeting.).  The Association will be required to hold a new election. 

Rescheduling Annual Election 

 Petitioner alleges that the Association adjourned the February 28, 2011 Annual 

Meeting without re-scheduling the annual meeting in violation of Section 720.306(7), 

Florida Statutes.  Section 720.306(7), Florida Statutes, provides,  

(7) ADJOURNMENT.—Unless the bylaws require otherwise, 
adjournment of an annual or special meeting to a different date, time, or 
place must be announced at that meeting before an adjournment is taken, 
or notice must be given of the new date, time, or place pursuant to s. 
720.303(2). Any business that might have been transacted on the original 
date of the meeting may be transacted at the adjourned meeting. If a new 
record date for the adjourned meeting is or must be fixed under s. 
607.0707, notice of the adjourned meeting must be given to persons who 
are entitled to vote and are members as of the new record date but were 
not members as of the previous record date. 
 

Petitioner apparently contends that the Association had an affirmative duty to 

reschedule the annual meeting. 

 The Association counters that based upon Article III, section 5, of the By-laws, it 

is within the Association’s discretion to reschedule the annual meeting.  The Association 

points to the language of section 5 of Article III of the By-laws which provides, in 
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pertinent part, ”In the event, however, that the required quorum is not present, another 

meeting may be called subject to the same notice requirement.”  Article VII of the By-

laws, MEETING OF MEMBERS, does not provide for rescheduling the meeting. 

 Neither Section 720.306(7) nor the Association’s By-laws required the 

Association to re-schedule the annual meeting and election when the Association 

determined a quorum had not been attained.6  See Drish v. Ivy Lake Estates Ass’n, Inc., 

Arb. Case No. 2008-03-9462, Summary Final Order (Feb. 19, 2009) (citing Villamil v. 

Brickell Key One Condo. Ass’n, Inc., Arb. Case No. 94-0087, Summary Final Order 

(Oct. 19, 1994)) (In Villamil no statutory affirmative duty to re-schedule election when 

condominium election failed due to lack of quorum at annual election meeting, thus 

where by-laws of homeowners’ association authorized members at annual election 

meeting to reconvene meeting but members failed to do so, homeowners’ association 

neither authorized nor obligated to reconvene annual election meeting).  However, 

under section 5 of Article III of the By-laws, the Association has the authority to 

reschedule the meeting if the Association properly determines a quorum is not present. 

Failure to Allow Homeowners to Speak 

 Petitioner alleges homeowners were not allowed to speak at the annual election 

meeting for “the minimum 3 minutes in accordance with FS720.303(2)(b) [sic] and 

FS720.303(2)3(d) [sic].”  However, Section 720.303, Florida Statutes, is not the relevant 

statute as paragraph (2)(b) of that section relates to a homeowner’s right to speak at a 

board meeting. 

 In pertinent part, Section 720.311, Florida Statutes, provides, 

                                            
6 Obviously, the Association first must determine properly a quorum is not present. 
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(1) . . . In addition, the department shall conduct mandatory binding 
arbitration of election disputes between a member and an association 
pursuant to s. 718.1255 and rules adopted by the division. 
. . . 
 
(2)(a)  . . . disputes regarding . . . membership meetings not including 
election meetings, . . . shall be the subject of presuit mediation . . . . 
 

Section 720.306(6), Florida Statutes, provides, 

(6) RIGHT TO SPEAK.—Members and parcel owners have the right to 
attend all membership meetings and to speak at any meeting with 
reference to all items opened for discussion or included on the agenda. 
Notwithstanding any provision to the contrary in the governing documents 
or any rules adopted by the board or by the membership, a member and a 
parcel owner have the right to speak for at least 3 minutes on any item, 
provided that the member or parcel owner submits a written request to 
speak prior to the meeting. The association may adopt written reasonable 
rules governing the frequency, duration, and other manner of member and 
parcel owner statements, which rules must be consistent with this 
subsection. 

 
Rule 61B-80.103(2), Florida Administrative Code, provides, 
 

(2) Election disputes include a controversy relating to the conduct of a 
regular, special, or runoff election; the qualification of candidates for the 
board; the filling of a vacancy caused by any reason other than the recall 
of one or more directors of the board; and other disputes regarding an 
association election. 

 
Based upon the statutes and rule quoted immediately above, Petitioner’s dispute 

regarding the Association’s denial of the homeowners’ right to speak is within the 

jurisdiction of the arbitrator.  The Association’s Answer and Defenses do not deny the 

allegation that homeowners were not permitted to speak for up to three minutes at the 

annual election meeting.  Therefore, the Association violated the homeowners’ right to 

speak at the annual election meeting. 
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Rejection of Proxies for Delinquent Payment of Maintenance Fees 

Because the Association will be required to hold a new election, Petitioner’s 

remaining issue relating to rejection of proxies because the owner was delinquent 90 

days in the payment of maintenance fees need not be addressed.7  In any event, 

Petitioner will need to obtain new proxies as 90 days have elapsed since the February 

28, 2011 Annual Meeting.  See § 720.306(8)(a), Fla. Stat. 

 Based upon the foregoing, it is ORDERED: 

 The Association shall conduct a new election.  On or before July 18, 2011, the 

Association shall notify all members of a meeting of members to elect directors.  The 

date of the election meeting shall be scheduled for a date certain as soon as possible 

after the entry of this Summary Final Order, and the election shall be conducted 

consistent with the law, the terms of the Association’s governing documents and this 

Summary Final Order.  Those board members who are seated at the election required 

by this Order shall serve only until the next regularly scheduled election as provided in 

the governing documents. 

 DONE AND ORDERED this 8th day of July, 2011 at Tallahassee, Leon County, 

Florida. 

      _________________________________ 
      Glenn Lang, Arbitrator   
      Division of Florida Condominiums,  
         Timeshares & Mobile Homes 
      Dept. of Business & Professional Regulation 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1030  
      Telephone: (850) 414-6867 
      Facsimile: (850) 487-0870 

      
                                            
7 However, the parties may wish to refer to Section 18 of Chapter 2011-196, Laws of Florida, effective 
July 1, 2011, amending section 720.305, Florida Statutes. 
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Certificate of Service 
 
 I hereby certify that a true and correct copy of the foregoing final order has been 
sent by U.S. Mail, postage pre-paid, to the following persons on this 8th day of July, 
2011: 
 
Andrew Jimenez 
10914 SW 247 Terrace 
Homestead, FL  33032 
Facsimile:  305-257-3912 
Qualified Representative 

Lisa Kalman, Esq. 
David Arnold, Esq. 
Association Law Group, P.L. 
1666 Kennedy Causeway 
Suite 305 
North Bay Village, Florida 33141 
Facsimile:  305-938-6922 
Counsel for Respondent 
 
 

      ________________________________ 
      Glenn Lang, Arbitrator 
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