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FINAL ORDER OF DISMISSAL  
 
 On January 4, 2012, Petitioner, The Lemon Tree-1 Condominium Association, 

Inc., (the Association) filed a petition for arbitration related to issues resulting from the 

total destruction by fire on February 28, 2009, of 8 of its units.  Pursuant to an order 

from this arbitrator, the Association filed an amended petition on February 27, 2012.  

According to the amended petition, the 8 destroyed units were located in Building 7. The 

condominium property is comprised of 17 two-story residential buildings housing 8 to 12 

units each for a total of 168 units.   

The 8 burned units in building 7 have been deemed totally uninhabitable. 

Presumably, the 8 unit owners have been displaced since the fire.  The insurance 

company has paid the Association the limits of its policy for that building, $250,000.00 

which is only ½ of the amount needed to fully restore the building.  The Association 

started restoring the destroyed building then stopped because with regard to a casualty 

loss, there allegedly exists, an irreconcilable conflict between 2 sections of the 



Declaration of Condominium (declaration) which makes action under either an apparent 

violation of the other.  

The Conflict 

The alleged conflict is between sections 9(b)(2) and 14.5 of the declaration: 

Article 9(b)(2) of the declaration provides: 

9. Reconstruction or Repair after Casualty. (b)Apartment Building. (2)Total 
Destruction - If the damaged improvement is an apartment building and 
ninety percent (90%) or more of the amount of casualty insurance 
applicable to such apartment building is forthcoming  by reasons of such 
casualty, the apartment building shall not be reconstructed or repaired 
unless seventy five percent of the owners of the apartments contained 
within such building and all mortgagees . . . shall within sixty days (60) 
after casualty agree, in writing, that the same shall be reconstructed or 
repaired. 
 

Section 14.5 states in pertinent part: 

Proviso.  No amendment shall discriminate against any apartment owner 
nor against any apartment or class or group of apartment owners or 
apartments unless the apartment owners so affected and such of their first 
mortgagees. . . and insurance companies shall consent; and no 
amendment shall change any apartment nor the share in the common 
elements and other of its appurtenances, nor increase the owner’s share 
of the common expenses, unless the owner of the apartment  concerned 
and all of such [first] mortgagees . . . shall join in the execution of the 
amendment.  Neither shall an amendment of this Declaration make any 
change in Sections 8 or 9 unless the record owners of all mortgages upon 
apartments in the condominium shall join in the execution of the 
amendment.1 
 
The Association has concluded that section 9(b)(2) prohibits it from restoring 

building 7 unless certain prerequisites are met and leaving as its only option if these 

conditions are not met, demolition of the building.  If the building and the 8 units are 

demolished, the result is a partial termination of the condominium under section 

                                                 
1 Section 8 deals with insurance and distribution of proceeds from a carrier. 
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718.117(3), Florida Statutes, which carries with it onerous statutory requirements may 

or may not be appropriate for resolution of the problem currently facing the Association.2 

Section 14.5 of the declaration addresses amendments to the governing 

documents which prohibit discrimination against owners and their units unless said 

owners and their first mortgagees agree to the discrimination.  Here it would prohibit any 

amendment to the declaration which changes the relative share of a unit’s interest in the 

common elements and its share of expenses for the upkeep of these common 

elements, unless all those affected by the change agree to the amendment.  Since the 

proportional financial obligations of the remaining 160 unit owners (whose units were 

not involved in the fire) for the upkeep of the common elements increase with a partial 

termination, the Association has concluded it cannot demolish without the consent of at 

least the 160 non-affected owners who will then have to pay proportionally increased 

assessments.  

With 8 owners devastated from the loss of their property and scattered 

throughout the community attempting to find new housing, Section 9(b)(2) required 

them by April 9, 2009, 60 days after the fire, to come together with their first mortgagees 

and reach 100% agreement in writing that the building be restored, before the 

Association could complete restoration of their 8 lost units.   

                                                 
2 Pursuant to Section 718.117(3), the condominium form of ownership may be terminated for all or a 
portion of the condominium property pursuant to a plan of termination approved by at least 80 percent of 
the total voting interests of the condominium if no more than 10 percent of the total voting interests of the 
condominium have rejected the plan of termination by negative vote or by providing written objections.  A 
trustee or termination receiver must be appointed, lien holders are allowed to contest the partial 
termination plan, it requires the appointment of accountants, attorneys, directors and other professionals 
to assist in the liquidation of assets, etc.  
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Discovering that the requirements of section 9(b)(2) placed a burden on the 8 

owner/victims of the fire which was unlikely to be met, leaving the Association with the 

only option, a partial termination, the amended petition sought relief by requesting the 

Division to determine if partial termination was indeed the only appropriate remedy.  

Although the Division can certainly interpret conflicts between provisions of the 

declaration, it cannot reform the document to eliminate conflicts, which could be one 

solution. Kadrie v. Harbor Watch Condominium Association, Inc., Arb. Case No. 2006-

03-9124, Final Order (July 31, 2007).   

However, this arbitrator does not have to address the conflicting declaration 

provisions on the merits at all because the amended petition filed on February 27, 2012 

and its prayer for relief, make it clear that the Division has no jurisdiction over the 

subject matter of this case.  Jurisdiction of the Division is limited: section 

718.1255(2)(b), Florida Statutes, eliminates from the definition of ‘dispute’ any 

disagreement that primarily involves title to any unit or common element . . . See, Harry 

Watmuff v. Keys RV/Mobile Home Condominium Association, Arb. Case No. 2006-01-

7116, Final Order of Dismissal (April 10, 2006).  Moreover, Rule 61B-45.018(3) says the 

arbitrator shall reject a petition if it is determined to be outside of the jurisdiction of the 

Division. 

A partial termination of the condominium which will occur if the Association 

eliminates building 7, necessarily involves the title to property belonging to the 8 owners 

of the destroyed units.  Their title to their property has been interrupted in a most 

profound manner. The units are no longer habitable so their owners have been forced to 

find other accommodations.  In determining whether it is appropriate to demolish the 
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units as requested by the Association, this arbitrator must consider the effect demolition 

will have on the 8 owners’ title to their units.  This the arbitrator cannot do.  The 

resolution of this issue is squarely within the jurisdiction of the circuit courts and not with 

the Division. 

Having no jurisdiction to entertain the petition because it involves the title to 8 

units, this case is DISMISSED and Arbitration Case No. 2012-00-1251 is CLOSED. 

DONE AND ORDERED this 22nd day of March, 2012, at Tallahassee, Leon 

County, Florida. 

             
       _________________________ 

Leah A. Simms, Arbitrator 
       Department of Business and  
       Professional Regulation 
        Arbitration Section 
       1940 North Monroe Street 
       Tallahassee, Florida 32399-1029 
       Telephone (850) 414-6867  
       Facsimile (850) 487-0870 
 

Trial de novo  
 

This Final Order does not constitute final agency action and therefore is not 
appealable to the district courts of appeal as otherwise provided by Section 120.68 and 
Rule 9.110, Florida Rules of Appellate Procedure.  

This decision shall be binding on the parties unless a complaint for trial de novo 
is filed in accordance with section 718.1255, Florida Statutes.  

  
Certificate of Service 

 
I hereby certify that a true and correct copy of the foregoing final order of 

dismissal has been sent by U.S. Mail to counsel for the Association, Michael A. 
Ungerbuehler, 417 E. Jackson Street, Orlando, Fl. 32801, on this 22nd day of March, 
2012. 
 
 
        _____________________ 
        Leah A. Simms, Arbitrator 
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