
STATE OF FLORIDA 
 DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 
 DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
MURANO GRANDE AT PORTOFINO  
CONDOMINIUM ASSOCIATION, INC., 
 
 Petitioner, 
 
v.              Case No. 2012-01-3706 
 
JAMI AGINS, 
 
 Respondent. 
       / 
 

FINAL ORDER 
 

Pursuant to notice, the undersigned arbitrator of the Division of Florida 

Condominiums, Timeshares and Mobile Homes convened a telephonic formal hearing 

in this case on August 14, 2012.  During the hearing, the parties presented the 

testimony of witnesses, tendered documents into evidence and cross-examined 

witnesses. The parties filed recommended orders on August 21, 2012. This order is 

entered after consideration of the complete record in this matter. 

APPEARANCES 

   For Petitioner:  Shari Wald Garrett, Esq. 
      Hyman & Mars, LLP 
      150 West Flagler Street 
      27th Floor Museum Tower 
      Miami, FL  33130 
 
   For Respondent: Roderick Coleman, Esq. 
      Coleman & Associates, P.A.  
      400 South Dixie Highway 
      Suite 121 
      Boca Raton, FL  33432 
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Procedural History 
  
 On March 16, 2012, Murano Grande At Portofino Condominium Association, Inc. 

(the Association) filed a petition for mandatory non-binding arbitration naming Jami 

Agins as the respondent.  The petition alleges that Respondent is maintaining a dog in 

her unit and that the dog barks uncontrollably, creating a nuisance. As relief, the 

Association requests that Respondent be ordered to remove the dog.    On April 11, 

2012, Respondent filed a Motion To Dismiss Petitioner’s Claim For Failure To State 

Cause of Action and Lack of Jurisdiction. 

 By order dated April 26, 2012, Respondent’s Motion to Dismiss was denied, and 

the Association was ordered to file an amended petition stating the dates when 

Respondent’s dog created a nuisance and describing the alleged nuisance activity in 

greater detail.   The Association filed its amended petition on May 7, 2012, and 

Respondent answered the petition on May 21, 2012. 

Findings of Fact 

1. Murano Grande At Portofino Condominium Association, Inc. is the legal entity 

responsible for the operation of the Murano Grande At Portofino Condominium (the 

Condominium) located in Miami-Dade County, Florida. 

2. Respondent owns unit number 1707 at the Condominium. 

3. The condominium building consists of three towers containing 270 units.   

Each floor contains 4 units with a stairwell and elevator shaft in the middle of each floor, 

the units surrounding this central core. 

4. Jeffrey Forster’s unit (unit 1706) is next to Respondent’s unit.  The units share 

a common wall.  Due to the configuration of the units, the front door of Mr. Forster’s unit 

 2



is right next to the front door of Respondent’s unit. Eric Moller’s unit (unit 1704) also 

shares a common wall with Respondent’s unit.   However, the front of Mr. Moller’s unit 

is not right next to the front door of Respondent’s unit, rather, the units’ doors are 

separated by the elevators. 

Security Incidents 

5. At all times relevant to this matter, Respondent has kept a dog named Buddy 

in her unit. 

6. The Association employs U.S. Security Associates to provide full-time 

security for the condominium building. 

7. Charles Richard Yoder is an employee of U.S. Security Associates.  He has 

been assigned to provide security at the Condominium for the past four years.  

8. Samuel Notis is employed by U.S. Security Associates and has been 

assigned to the Condominium for five years as security guard.  He works the second 

shift, 3:00 p.m. to 11:00 p.m. 

9. Gustavo Calero has worked for U.S. Security and has been assigned to the 

condominium for over 4 years.  He works the 11:00 p.m. to 7:00 a.m. shift. 

10. On October 31, 2011, security received a telephone call from Eric Moller 

(whose unit is on Respondent’s floor) complaining that Respondent’s dog was barking.  

Gustavo Calero responded to the complaint by going to Respondent’s unit via the 

elevator.  As soon as he exited the elevator, he could hear the dog barking.  Mr. Calero 

knocked on the Respondent’s door, but there was no answer.  He asked Randy 

Morales, who was manning the front desk, to call Respondent.   Mr. Morales did so, but 

did not get a response.  The rest of the evening was quiet with no additional complaints.  
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This incident was memorialized in a security report dated October 31, 2011, completed 

by Mr. Calero. 

11. On November 7, 2011, Respondent came to the security command center 

located on the Condominium property around 9:00 p.m. to complain that she was issued 

a citation for violation of a noise ordinance by the Code Compliance  Department of the 

City of Miami (Code Enforcement) and that no one from security warned her.  This 

incident was memorialized in a security report dated November 8, 2011, completed by 

Mr. Calero. 

12. On November 30, 2011, Samuel Notis received a noise complaint from unit 

1706 that Respondent’s dog was barking in her unit.  Mr. Notis telephoned Respondent 

who stated that she would do something about it.  The barking was not resolved within 

two hours.  Therefore, Mr. Notis called Code Compliance who arrived 10:21 p.m.  Code 

Compliance went to Respondent’s floor and listened for a barking dog.  After waiting 

about seven or eight minutes, Code Compliance indicated that they did not hear a dog. 

Therefore, Mr. Notis called Mr. Forster to confirm whether the dog was still barking.  Mr. 

Forster indicated that it was not barking anymore. This incident was memorialized in a 

security report dated November 30, 2011, completed by Mr. Notis. 

13. On February 3, 2012, Lizzette Castillo, a guest in unit 1706 (Jeffrey Forster’s 

unit) came to the lobby at 12:24 a.m. and made a complaint about loud dogs barking in 

Respondent’s unit.  Charles Yoder responded by going to Respondent’s unit and 

confirming that there were barking dogs.  He knocked on the unit’s door, but there was 

no answer.  He called the telephone number for Respondent, but Respondent did not 

answer.  Eventually, he contacted the person residing in another unit who was helping 

 4



take care of Respondent’s unit who responded and took care of the dog.  On the day of 

the complaint, Mr. Yoder completed a report regarding the complaint and his response. 

No one else on Respondent’s floor complained of barking dogs that evening. 

14. On March 6, 2012, at 7:00 p.m., Mr. Forster made a noise complaint to 

security about barking coming from Respondent’s unit.  Mr. Notis responded to the 

complaint by proceeding to Respondent’s unit via the elevator.  As Mr. Notis arrived on 

the 17th floor, he could hear the dog barking in Respondent’s unit.  He knocked on the 

Respondent’s door, but no one answered.  Mr. Notis requested that another security 

officer call Respondent.  Respondent indicated that a friend would take care of the dog.  

After three hours, no one arrived to take care of the dog.  Respondent was called a 

second time. No one responded.  Code Compliance was called.  Code Compliance 

arrived and issued a warning.  This incident was memorialized a in security report  

completed by Mr. Notis and dated March 6, 2012. 

Unit Owner Testimony 

15. Jeffrey Forster resides in unit number 1706 at the condominium next door to 

Respondent’s unit.  Mr. Forster has lived there since 2003.  He currently resides in the 

unit with his 6 year old son.  He travels and is often away from his unit. 

16. Mr. Forster hears Respondent’s dog barking from the inside of the 

Respondent’s unit when the dog is left alone.  He waited a year to make his first 

complaint because he testified that Respondent indicated she would remedy the 

problem. 

17. He made a complaint to security personnel on November 7, 2011, because 

Respondent’s dog was barking non-stop and was scratching at the front door. 
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18. Likewise, he made a complaint on November 30, 2011, because the dog was 

barking and disturbing his peace. 

19. Mr. Forster made a complaint to security personnel on February 3, 2012, 

because Respondent’s dog was continuously barking.   

20. His son has been awakened numerous times by the dog.   

21. Due to the configuration of Mr. Forster’s unit and Respondent’s unit, Mr. 

Forster indicated that when Respondent’s dog barks at the front door of Respondent’s 

unit, the sound is transmitted into the front area of Mr. Forster’s unit. 

22. About two weeks before the final hearing, Mr. Forster was in his unit, and 

while Respondent was gone, her dog was barking non-stop. 

23. Mr. Forster filed his complaints as a resident, not as a board member.  He 

abstained from any board action concerning Respondent’s dog. 

24. Marie Peter lives in a different tower of the condominium building than 

Respondent.  She is a currently the President of the Association’s Board of Directors.   

25. On three occasions, she visited Mr. Forster’s unit in order to drop off 

Association documents.  When she approached Mr. Forster’s unit, she could hear 

Respondent’s dog barking.  She could hear the dog while in the elevator at the 15th or 

16th floor. 

26. Ms.  Peter is not aware of any other residents other than Mr. Forster and Mr. 

Moller complaining about Respondent’s dog. 

27. Jorge Lago has been the Association’s manager for one year. 

28. On multiple occasions, Mr. Lago has responded to the complaints from Mr. 

Forster about Respondent’s dog barking.   The last time was three weeks prior to the 
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final hearing when he took the stairs from the 14th floor to the 17th floor and heard 

Respondent’s dog barking. 

29. According to Mr. Lago, while he has been the manager, there has been an 

issue with only one dog other than Respondent’s dog.  No action was taken regarding 

the other dog, because it was identified as a service dog. 

30. Mr. Lago indicated that there are about 67 dogs in the condominium building.  

When there were problems with other dogs in the past, the problem was resolved with a 

notice of violation letter. 

31. Eric Moller made a complaint to security personnel on October 31, 2011, 

about Respondent’s dog barking. He could hear the dog barking from within his unit. 

Since then, he has not had occasion to make a complaint.   He could not recall the last 

time he heard the dog.  He has been overseas from June 23 to August 4, 2012. 

32. Olivia Thompson resides in unit 801 at the condominium.  Ms. Thompson 

recalled a problem with a nuisance dog in 2008 or 2009, making a complaint with the 

office of the Association’s manager and attending a meeting of the Association’s Board 

of Directors at which she requested the Board to take action.  She has no knowledge of 

the board taking action. The unit with the dog eventually was taken in a foreclosure 

action. Ms. Thompson did not indicate that she had any knowledge of recent nuisance 

dogs that the Association was aware of and failed to take action. 

33. Respondent resides in unit 1707.   

34. Respondent testified that the only unit owner from whom she has directly 

received complaints is Mr. Forster.   

 7



35. The first complaint she received from the Association concerning her dog was 

a letter in late December 2011 from the Association’s attorney. 

36. Since receiving the complaint, Respondent testified that she  has taken steps 

to teach her dog to relax and to remedy her dog’s barking, including hiring a dog trainer, 

giving the dog anti-anxiety medication and taking the dog to work with her and out at 

night with her. 

37. Article 17.3 of the Declaration of Murano Grande At Portifino, A Condominium 

(the Declaration) provides in pertinent part as follows: 

Pet Restrictions. Domesticated dogs and/or cats may be maintained in a 
Unit provided such pets, are: (a) permitted to be so kept by applicable 
laws and regulations, (b) not left unattended on balconies or in lanai 
areas, (c) generaly, not a nuisance to residents of other Units or of 
neighboring buildings…. 
 

38. Rule IX.C.3. of the Association’s Rules and Regulations provides: 

Domestic dogs and/or cats may be maintained in a Unit provided such 
pets are permitted to be so kept by applicable laws and regulations and, 
generally, not a nuisance to residents of other Units or of neighboring 
buildings. 

 

39. Rule IX.H.1. of the Association’s Rules and Regulations provides: 

No Unit Owner or occupant shall make or permit any disturbing noises 
by himself or his family, servants, employees, pets, agents, visitors, or 
licensees, nor permit any conduct by such persons or pets that will 
interfere with the reasonably expected rights, comforts, or 
conveniences of other Unit Owners or occupants. No Unit Owner or 
occupant shall play or permit to be played any musical instrument, nor 
operate or permit to be operated a phonograph, television, radio, or 
sound amplifier in his unit in such a manner as to reasonably disturb or 
annoy other residents. No Unit Owner shall conduct, nor permit to be 
conducted, vocal or instrumental instruction at any time, which disturbs 
other residents. 
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Conclusions of Law 
 

Murano Grande at Portifno is a condominium within the meaning of section 

718.103, Florida Statutes.  The undersigned has jurisdiction over the parties and subject 

matter of this dispute, pursuant to section 718.1255, Florida Statutes.  Respondent, by her 

ownership of a unit at the condominium, is required to comply with all governing 

condominium documents.   

Article 17.3 of the Declaration and Rule IX.C.3. of the Association’s Rules and 

Regulations permit the unit owners to keep dogs so long as the dog is generally not a 

nuisance to residents of other units or of neighboring buildings. Rule IX.H.1. of the 

Association’s Rules and Regulations prohibits unit owners from permitting their pets to 

make noises that will interfere with the reasonably expected rights, comforts, or 

conveniences of other unit owners or occupants.  The Association alleges that 

Respondent has violated these provisions by permitting her dog to bark excessively 

creating a nuisance.  

The law of private nuisance is a law of degree; it generally turns on the 
factual question of whether the use to which the property is put is a 
reasonable use under the circumstances, and whether there is an 
appreciable, substantial, tangible injury resulting in actual, material, 
physical discomfort, and not merely a tendency to injure. 

 
Beckman v. Marshal, 85 So. 2d 552, 555 (Fla. 1956).   When a condominium permits 

the keeping of dogs, one must expect dog behaviors, such as barking. 

Respondent’s dog barks when it is left alone.  This has been confirmed by the 

Association’s security personnel when they responded to noise complaints. The barking 

is continuous in the evening hours.  Mr. Forster’s unit is next door to Respondent’s unit, 

and the barking unreasonably disturbs Mr. Forster’s, comfort and use of his unit. See 
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Egret’s Walk III Condominium Association v. Athans, Arb. Case No. 96-0356, Final 

Order (April 3, 1997)(dog’s barking deemed to be a nuisance where substantial 

testimony established that barking was excessive and occurred during late night hours).  

Therefore, Respondent has violated the above cited provisions of the Association’s 

governing documents. 

Respondent argues that the Article 17.3 of the Declaration and Rules IX.C.3. and 

IX.H.1. of the Association’s Rules and Regulations, are not applicable where the noise 

interferes with the comfort of a single unit owner.  Respondent relies upon the fact that 

each of the above provisions refers to a nuisance to or interference with the comfort of 

other unit “owners.”  Respondent’s reliance on the plural references is misplaced.  

Article 25.11 of the Declaration provides, in pertinent part, that wherever the context so 

permits, the singular shall include the plural and the plural shall include the singular.    

In Doral House Condominium Association, Inc. v. Astudio, Arb. Case No. 2003-

05-3389, Final Order (July 16, 2004), the arbitrator found that the Association had failed 

to prove that the respondent’s dog’s barking constituted a nuisance where only one unit 

owner complained of the dog’s barking.  The instant case differs from Doral House.  In 

Doral, the complaining unit owner’s claim that the barking of the respondent’s dog 

constituted a nuisance was uncorroborated.  In this case, Mr. Forster’s complaints were 

confirmed by the Association’s security personal.  Also, considering the limited number 

of units on each floor and the configuration of the building, it would be reasonable that 

Mr. Forster’s unit is more impacted than any other unit by Respondent’s dog barking. 

Respondent has raised the affirmative defense of selective enforcement. To 

prove the defense of selective enforcement, a party must show that there are instances 
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of similar violations of which the governing body has notice but in which they have 

refused to act.  See White Egret Condo., Inc. v. Franklin, 379 So. 2d 346 (Fla. 1979); 

see also Killearn Acres Homeowners Association, Inc. v. Keever, 595 So. 2d 1019, 

1021 (Fla. 1st DCA 1992); and, Camelot II Condo. Assn., Inc. v. Dirse, Arb. Case No. 

00-0951, Final Order (May 10, 2001). Respondent bears the burden of proving her 

affirmative defense.  Sea Breeze South Apartments Condo., Inc. v. Beck, Arb. Case No. 

00-1734, Final Order (May 17, 2002).  

 Respondent provided only one example of selective enforcement, a complaint by 

another unit owner, Olivia Thomson, regarding a barking dog.  Ms. Thomson testified 

that the incident occurred in 2008 and 2009.  She is unaware whether the Association 

took any action to remedy the situation.  She has no knowledge of any current dogs that 

are creating a nuisance where the Association is refusing to take action.   

 Respondent notes that there are 67 dogs being kept in condominium units and 

that no other dog has been declared a nuisance.  The Association’s full time security 

personnel make a written record when an owner makes a complaint to them.  

Therefore, if there are other dogs than Respondent’s dog barking and creating a 

nuisance, it is reasonable to expect there to be reports regarding the complaints.  

Respondent did not present evidence of any such reports. 

 Respondent has not proven her affirmative defense of selective enforcement.  

Therefore, the Association is not barred from enforcing its governing documents. 

 As relief, the Association seeks an order directing Respondent to remove her 

dog.  Where a lesser remedy will achieve the result sought, an injunction should go no 

further in ordering relief.  The Atrium On Bayshore Ass’n. Inc. v. Garcia, Arb. Case No. 
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02-4682, Final Order (August 1, 2002) (citing Knecht v. Katz, 785 So. 2d 754 (Fla. 5th 

DCA 2002)).   Respondent has made prior efforts to remedy her dog’s barking which 

include hiring a dog trainer, giving the dog anti-anxiety medication and taking the dog to 

work with her and out at night with her.  As recently as two weeks prior to the final 

hearing, Respondent’s dog was continuing to bark.  Respondent’s efforts have been 

unsuccessful.  Therefore, Respondent will be ordered to permanently remove the dog 

from her unit. 

Based upon the foregoing, it is ORDERED: 

 Within thirty (30) days of the date this, order Respondent shall permanently 

remove her dog, Buddy, from her unit. 

 DONE AND ORDERED this 24th day of September, 2012, at Tallahassee, Leon   

County, Florida. 

      _________________________________ 
      James W. Earl, Arbitrator 
      Department of Business and  
       Professional Regulation 
      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1029 
      Telephone: 850.414.6867 
      Facsimile: 850.487.0870 
 

 
 

Trial de novo and Attorney’s Fees 
 
This decision shall be binding on the parties unless a complaint for trial de novo is filed 
in accordance with section 718.1255, Florida Statutes.  As provided by section 718.1255, 
Florida Statutes., the prevailing party in this proceeding is entitled to have the other party 
pay reasonable costs and attorney’s fees.  Any such request must be filed in accordance 
with Rule 61B-45.048, F.A.C. 

 
 
 

 12



 13

Certificate of Service 
 
 I hereby certify that a true and correct copy of the foregoing Final Order has been 
sent by U.S. Mail to the following persons on this 24th day of September, 2012: 
 
Shari Wald Garrett, Esq. 
Hyman & Mars, LLP 
150 West Flagler Street 
27th Floor Museum Tower 
Miami, FL  33130 
Attorneys for Petitioner 
 
Roderick Coleman, Esq 
Coleman & Associates, P.A.  
400 South Dixie Highway 
Suite 121 
Boca Raton, FL  33432 
Attorney for Respondent 
 

      _________________________________ 
      James W. Earl, Arbitrator 
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