
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION 
 
LEBAMER INVESTMENTS, INC., 
 

 Petitioner, 
v.         Case No. 2012-04-6699 
 
MAGNOLIA LANE CONDOMINIUM  
ASSOCIATION, INC., 
   

Respondents. 
__________________________________/ 
 

FINAL ORDER 
 

Statement of the Issue 
 

 The issue presented in the petition is whether the Association provided timely 

and proper first notice of an annual election held on November 12, 2012. 

Relevant Procedural History 
 

 On November 7, 2012, Petitioner Lebamer Investments, Inc. filed a petition for 

mandatory non-binding arbitration against Magnolia Lane Condominium Association, 

Inc. (the Association) which alleged that the Association had failed to provide timely first 

notices of the annual election of November 12, 2012.  On November 29, 2012, an Order 

Requiring Answer was entered.   

On December 21, 2012, the Association filed an Answer to the petition, which 

included a motion to dismiss the petition.  A case management conference was held on 

January 16, 2013, after which an order was entered on January 22, 2013, requiring the 

Association to file an affidavit from its property manager detailing the actions taken in 
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providing the first notice of the election,1 a mailing list of names and addresses of unit 

owners to whom notices were mailed, confirmation of any notices provided by facsimile 

or electronically, Postal Service receipts for mailing, and other documents pertaining to 

notice of the 2012 election.   

A second case management conference was scheduled for February 18, 2013, 

which Petitioner attended, but which the Association failed to attend.  An order was 

entered on February 20, 2013, denying the Association’s motion to dismiss, and 

requiring the Association to show cause why sanctions should not be applied against it 

for failure to participate in the case management conference and failure to file the 

specified documents as previously ordered.  The Association filed a response to the 

order to show cause and Petitioner filed a response to the Association’s response. 

A third case management conference was held on March 20, 2013.  On March 

22, 2013, an order was entered directing the Association to comply with the order of 

January 22, 2013, by filing the specified documents relating to the election, or face 

sanctions.  On March 25, 2013, the Association filed a “Mailing list for 2012 annual 

elections,” a “U.S.P.S. receipt for postage of election mailing,”2 and copies of “Notices 

and Affidavits regarding 2012 elections.”3 

A final evidentiary hearing was held on April 30, 2013.  The issues addressed at 

                                                 
1 The “Affidavit of First Notice of Annual & Election Meeting” previously provided by the Association and 
signed by Carlos Mejia, is vague and non-specific, stating only that Mr. Mejia “did, on September 12, 
2012, provide for the mailing of the First written notice of the Annual/Board election meeting…”  The 
Association was ordered to provide an affidavit specifically detailing what tasks Mr. Mejia personally 
performed with regard to mailing the notice, and what tasks, if any, he delegated to others.  This was 
never provided. 
2 This consisted of a receipt dated September 11, 2012, for purchase of 300 “forever” first-class postage 
stamps. 
3 This consisted of copies of the “First Notice of Date of Annual Meeting and Board Election of Magnolia 
Lane Condominium Association, Inc. and Procedure for Qualifying for Board” dated September 12, 2012, 
with enclosures, plus a duplicate copy of the original September 12, 2012 affidavit of Carlos Mejia that the 
Association had been ordered three times to supplement with details. 
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the final hearing were whether the Association complied with the procedures in Section 

718.112(2)(d), Florida Statutes, and Rule 61B-23.0021, Florida Administrative Code, for 

providing the first notices of its November 12, 2012 election and related materials to unit 

owners entitled to vote in the election.  

Findings of Fact 
 

1. Petitioner is the owner of four units governed by the Association and its 

governing documents.   

2. The Association is the entity responsible for implementing the governing 

documents. 

3. Abel G. Rodriguez, a corporate officer of Petitioner Lebamer Investments, 

Inc., testified that Petitioner did not receive any first notices of the 2012 election. 

4. Petitioner submitted four affidavits signed by Elias A. Sayegh, as president of 

“Elicar, LLC” and “The 5 Partner Corp.” stating that his companies, which own four 

units, did not receive any first notices of the 2012 election.  The affidavits were accepted 

into evidence over objection on the basis of hearsay.4 

5. Petitioner submitted, and the Association stipulated to the accuracy of, a 

YouTube© video showing apparently sealed envelopes addressed to Hortensia 

Vazquez and Carmen Vazquez, bearing a return address of Magnolia Lane 

Condominium Association and U.S. Postal Service postmarks dated September 21, 

2012, being opened and First Notices of Annual & Election Meeting being removed from 

the envelopes. 

                                                 
4 Rule 61B-45.039(5)(a), Florida Administrative Code, states, in pertinent part:  “Hearsay evidence (i.e. 
statements not made at the final hearing under oath) may be used to supplement or explain other 
evidence, but shall not be sufficient in itself to support a finding, unless the hearsay evidence would be 
admissible over objection in a civil action.”  The affidavits supplement Petitioner’s testimony that first 
notices were not provided to all unit owners entitled to a vote.   
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6. Petitioner submitted an affidavit of Carmen Vazquez Gonzalez (one of the 

unit owners whose envelope bore a postmark of September 21, 2012, and contained a 

first notice) stating that she had not requested that the Association provide her with a 

subsequent mailing of the First Notice of Date of Annual Meeting and Board Election of 

Magnolia Lane Condominium Association, Inc. and Procedure for Qualifying for Board.   

The affidavit was accepted into evidence over objection on the basis of hearsay.5   

7. Carlos Mejia, the Property Manager/Licensed Community Association 

Manager from Global Management Services, testified that Global Management Services 

has provided property management services under a contract with the Association since 

approximately December 2009.  Mr. Mejia testified that he owns the company, is the 

license holder and supervisor, and that the company has twelve (12) employees and 

manages more than eighteen (18) properties. 

8. Mr. Mejia testified that Respondent’s Exhibits 1, 2, and 3 are accurate copies 

of documents that were used for the Association’s 2012 election.  These composite 

exhibits consist of the First Notice of Date of Annual Meeting and Board Election of 

Magnolia Lane Condominium Association, Inc. and Procedure for Qualifying for Board, 

the Notice of Intent to be a Candidate for the Board of Directors of Magnolia Lane 

Condominium Association, Inc., the Condominium Association Candidate Certification 

form, the Certificate of Appointment of Voting Representative, the Affidavit of First 

Notice of Annual and Election Meeting, the Magnolia Lane Condominium Association, 

Inc. Second Notice of Date of Annual Membership and Election Meeting, and the 

                                                 
5 The affidavit supplements both Ms. Lopez’ testimony that only two first notices were returned as 
undeliverable by the Post Office and that she hand delivered these to the affected unit owners, and Mr. 
Mejia’s testimony that no unit owners contacted him complaining that they had not received their first 
notices, and that the second notices of election were mailed several weeks later than the postmarks on 
the envelopes comprising Petitioner’s Exhibit 3. 
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Limited Proxy Form.  Mr. Mejia testified that after these documents were reviewed by 

certain members of the Board, they were placed in packages which went, with stamps, 

to “Magnolia’s Office” to be mailed out.  Mr. Mejia testified that Elsa, the Office 

Manager, actually applied the stamps to them and put them in the mail, but Mr. Mejia 

oversees the process. 

9. Mr. Mejia at first testified that Respondent’s Exhibit R-5, the mailing list that 

was provided in response to the Order of January 22, 2013, requiring the Association to 

file “a mailing list of names and addresses of unit owners to whom notices were mailed, 

confirmation of any notices provided by facsimile or electronically, Postal Service 

receipts for mailing, and other documents pertaining to notice of the 2012 election” was 

a list of unit owners and their mailing addresses.  Mr. Mejia testified that this list shows 

the addresses to which notices were mailed, and it is a current and accurate list.  Upon 

looking at the list, Mr. Mejia later testified that this list is not really the mailing list, 

because it does not show the actual mailing addresses of the unit owners, only the unit 

numbers, and quite a few of the owners do not live on-site.  Mr. Mejia testified that the 

office has a second list of mailing addresses that is used for generating mailing labels, 

which is normally stapled to the second affidavit of mailing and has not been provided, 

but could be.  Mr. Mejia testified that the second notice of the election was mailed on 

October 29, 2012. 

10. Mr. Mejia testified that Respondent’s Exhibit 7 is a receipt for 300 postage 

stamps purchased on September 11, 2012, for the purpose of mailing first notices and 

that there are 208 units in the condominium.   
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11. Mr. Mejia testified that the postage stamps and two boxes containing the 

2012 annual meeting/election notices were delivered to the Magnolia Office to have the 

stamps applied and to be taken to the post office the same day.  

12. Mr. Mejia testified that no election was necessary in 2012 because the 

number of candidates was the same as the number of vacancies on the board. 

13. Mr. Mejia testified that his company’s contract to provide property 

management services specifies that services will be provided on Mondays, Tuesdays, 

and Thursdays from 8:00 a.m. to 5:00 p.m., and not on Wednesdays and Fridays. 

14. Mr. Mejia testified that the services provided under the contract include 

preparing and delivering notices of the annual meeting, setting up the annual meeting, 

preparing the agenda, overseeing the election of new directors.  The notices are 

prepared at the management company’s main office, and then delivered to the on-site 

office for mailing at the Kendall Post Office. 

15. Mr. Mejia testified that 208 first notices of the 2012 election were sent out by 

U.S. Mail, that a notice was sent to each eligible unit owner, that the company did not 

mail a notice to itself to keep as a record of the mailing, and that none of the notices 

were hand-delivered. 

16. Mr. Mejia testified that Elsa Lopez, the Office Manager, an employee of 

Global Management Services, took the notices to the post office and mailed them all on 

the same date. 

17. Mr. Mejia testified that the stamps for the notices were purchased on 

Tuesday, September 11, 2012, and that Elsa Lopez applied the stamps and mailed the 

notices on Wednesday, September 12, 2012, despite the fact that this was a day upon 

which their contract indicates they do not provide services to the Association.  Mr. Mejia 
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testified that company employees often work on days that they are required by contract 

to work, but that they don’t keep timesheets or punch cards for employees providing on-

site services, only for those who work in the main office. 

18. Mr. Mejia testified that he did not receive any telephone calls from unit owners 

complaining that they did not receive the first notice, and did not receive any requests 

that the first notices be re-mailed to corrected addresses.  Mr. Mejia testified that he did 

not know whether any notices were returned by the Post Office as undeliverable, but 

that Elsa Lopez would know.   

19. The return address on the envelopes containing first notices is:  “Magnolia 

Lane Condominium Assn. c/o Global Management Services, 6625 Miami Lakes Drive, 

Suite 310, Miami Lakes, FL 33041.”  The on-site office where Elsa Lopez works is 

located at Magnolia Lane Condominium, the address of which is, according to the 

Declaration of Condominium, 7401 SW 152nd Ave., Miami, FL 33193. 

20. Mr. Mejia testified that his company’s policy is to keep notices that are 

returned as undeliverable for their records. 

21. Upon being shown Petitioner’s Exhibit 3, the two envelopes postmarked 

September 21, 2012, containing First Notices of Annual Election Meeting addressed to 

Hortensia Vazquez and Carmen Vazquez, Mr. Mejia acknowledged that the postmark 

says September 21, 2012, but stated that he does not know if it is correct. 

22. Mr. Mejia testified that he does not know whether any notices of violation 

were sent to Magnolia Lane unit owners on or about September 21, 2012, but that Elsa 

Lopez would know.  Mr. Mejia testified that his company has no mailing receipt or other 

documents from the Post Office showing the actual date on which the first notices of 

election were mailed. 
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23. On redirect examination, Mr. Mejia testified that first notices of violations and 

collection letters are sent out by regular first class mail, the same as first notices of 

elections. 

24. Elsa Lopez testified that she is employed by Global Management Services as 

an “Administrative Assistant” at Magnolia Lane Condominium, that her duties involve 

interactions with unit owners regarding complaints, security issues, violations, 

collections, and that she accepts payments and makes deposits.  Her supervisor is Mr. 

Mejia. 

25. Ms. Lopez testified that she took all 208 first notices of Magnolia Lane’s 

election to the Post Office for mailing on September 12, 2012.   

 At this point in the testimony, Mr. Abel Rodriguez was sworn in as an “as 

needed” interpreter for Ms. Lopez, as English is her second language, and she 

exhibited confusion about some questions. 

26. Upon cross examination, Ms. Lopez testified that the placement of contents in 

and sealing of the envelopes was done at Global Management’s main office, and she 

did not participate in that process.  She placed stamps on the envelopes when they 

were delivered to the on-site office at Magnolia Lane Condominium, where she works. 

27. Ms. Lopez testified that she counted the envelopes that she stamped and 

mailed, and there were 208.  Ms. Lopez was asked whether she knew how many units 

were owned by Magnolia Lane Condominium Association and whether she mailed 

notices for the units. Upon being informed by Mr. Mejia that Magnolia Lane owns 13 

units, Ms. Lopez then testified that she held back 13 envelopes for the units owned by 

Magnolia Lane Condominium Association, and did not mail those. 
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28. Upon being shown Petitioner’s Exhibit 3, the two envelopes postmarked 

September 21, 2012, containing First Notices of Annual Election Meeting addressed to 

Hortensia Vazquez and Carmen Vazquez, Ms. Lopez acknowledged that the postmark 

says September 21, 2012. 

29. Ms. Lopez testified that two envelopes out of the batch she mailed were 

returned by the Post Office as undeliverable.  She testified that she did not remember 

what the postmark date was on these, and she did not keep them as a record, as Mr. 

Mejia previously testified is the management company’s practice.  Rather, she 

contacted the unit owners to whom they were addressed and hand-delivered the 

returned envelopes to them.  Ms. Lopez offered no testimony as to how she obtained 

the returned notices, since the return address on the envelopes was the management 

company’s main office. 

30. Ms. Lopez offered no testimony that she mailed any notices of violation or 

other communications to unit owners on or about September 21, 2012. 

Conclusions of Law 
 

The Division has jurisdiction over the parties and the subject matter pursuant to 

Section 718.1255, Florida Statutes.  For the alleged violations in the conduct of the 

election, Petitioner seeks an Order requiring the Association to re-notice the election 

properly, and sanctioning the property manager for failing to comply with the election 

notice requirements of Florida Statutes.  This Order is entered after the arbitrator has 

considered all the pleadings and documents filed by the parties and the evidence 

presented at the final hearing. 

 Section 718.112(2)(d)4.a., Florida Statutes, states, in pertinent part: 

REQUIRED PROVISIONS.—The bylaws shall provide for 
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the following and, if they do not do so, shall be deemed to 
include the following: 
 
At least 60 days before a scheduled election, the 
association shall mail, deliver, or electronically transmit, by 
separate association mailing or included in another 
association mailing, delivery, or transmission, including 
regularly published newsletters, to each unit owner entitled 
to a vote, a first notice of the date of the election.   
 

(emphasis supplied). 
 

There are circumstances when an association can and should cancel a duly 

noticed election, such as when a fatal procedural error has occurred in pre-election 

procedures.  Murray v. Starlight Towers Assn., Inc., Arb. Case No. 2006-01-4160, 

Amending Order Holding Case in Abeyance (April 7, 2006).  The arbitrator finds that the 

Association should have cancelled and re-noticed the 2012 election upon being 

presented with a complaint from Petitioner about not receiving first notices and 

envelopes addressed to multiple unit owners bearing U.S. Postal Service postmarks 

indicating they were mailed less than sixty (60) days prior to the scheduled election.  

Petitioner has provided credible evidence that Petitioner and the owners of four other 

units did not receive the first notice of the 2012 election at all, and that some of the first 

notices the Association sent out were postmarked as having been placed in the mail 

less than sixty (60) days before the election.   

The evidence presented by the Association was less credible than that presented 

by Petitioner for several reasons.  First, the Association retained no proof of the date of 

mailing of the notices, such as a U.S. Postal Service receipt for mailing, or at least one 

postmarked notice mailed to itself for the units it owned.  Second, the Association failed 

to follow its own practice and procedure of retaining any notices that were returned as 

undeliverable, as proof that mailing had been attempted and the date on which the 
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mailing occurred.  Third, the Association failed to produce a mailing list showing the 

names and mailing addresses of all the unit owners to whom first notices were mailed, 

even after having been ordered three times to do so.  Fourth, the day on which the 

Association claims the first notices were mailed was a day on which its management 

company is not contracted to provide services. 

Carlos Mejia’s testimony revealed that he had no direct personal knowledge of 

the actual date on which the first notices of election were mailed.  Mr. Mejia’s personal 

involvement in the mailing process was extremely limited, if he had any involvement at 

all.  Mr. Mejia retained no records to show the date and time on which the notices were 

delivered to the post office, the names and addresses of the unit owners to whom the 

notices were mailed, and the names and addresses of the unit owners whose notices 

were returned as undeliverable. 

The testimony of Elsa Lopez’ revealed that her recollection of the details 

surrounding the mailing of the 2012 first notices was unreliable.  Ms. Lopez retained no 

records to show the date and time on which she delivered the notices to the post office, 

or the names and addresses of the unit owners to whom the notices were mailed, or the 

names and addresses of the unit owners whose notices were returned as undeliverable. 

The Association had no records documenting the date of mailing of the first 

notices for the 2012 election and the names and addresses of unit owners to whom the 

notices were mailed, despite the provisions of Rule 61B-23.0021(13), Florida 

Administrative Code, which states: 

Notices of election, notice of candidacy for election, 
information sheets, voting envelopes, written approval of 
budgets, written agreements for recall of board members, 
ballots, sign-in sheets, voting proxies, and all other papers 
relating to voting by unit owners shall be maintained as 
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part of the official records of the association for a period of 1 
year from the date of the election, vote, or meeting to which 
the document relates. 
 

(emphasis supplied). 
 

Accordingly, the arbitrator concludes that Petitioner has shown by a 

preponderance of the evidence that the Association failed to mail, deliver, or 

electronically transmit the first notices of the 2012 election to all unit owners entitled to a 

vote at least sixty days prior to the election, in violation of Section 718.112(2)(d)4.a., 

Florida Statutes. 

Requested Relief 

Petitioner requests that the arbitrator invalidate the election that took place on 

November 12, 2012, require the Association to re-notice the election properly, and  

sanction the property manager for failing to comply with the election notice requirements 

of Florida Statutes.  The discipline of Licensed Community Association Managers is not 

within the jurisdiction of the arbitrator, and therefore, this portion of the requested relief 

cannot be granted.  

However, the applicable rule requires that a new election be held whenever an 

election is held that has not been noticed properly.  Rule 61B-23.0021(4), Florida 

Administrative Code, states, in pertinent part: 

The first notice of the date of the election, which is required 
to be mailed, electronically transmitted, or delivered not less 
than 60 days before a scheduled election, must contain the 
name and correct mailing address of the association.  
Failure to follow the procedures for giving the first 
notice of the date of the election shall require the 
association to conduct a new election, if the election 
has been conducted.  Where the election has not occurred, 
the association shall mail, transmit, or deliver an amended 
first notice to the eligible voters, which shall explain the need 
for the amended notice, not less than 60 days before the 
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scheduled election.  If an amended notice cannot be mailed, 
transmitted or delivered not less than 60 days before the 
election, then the association must re-notice and reschedule 
the election. 
 

(emphasis supplied). 
 

Based upon the foregoing, it is ORDERED: 

1. The relief requested by Petitioners, an Order requiring the Association to 

hold a new election is GRANTED.  Within fifteen (15) days of the date of this order, the 

Association shall provide first notice of a new election to all unit owners entitled to vote, 

and shall comply with the notice requirements of Section 718.112(2)(d), Florida 

Statutes.  No less than sixty (60) days and no more than eighty (80) days after providing 

the first notice, the Association shall hold a new election. 

2. In the future, the Association shall notice and conduct all its annual 

meetings and elections in accordance with the governing documents, the Florida 

Statutes, and the Florida Administrative Code. 

3. Petitioner’s request for sanctions against the Community Association 

Manager is DENIED. 

 DONE AND ORDERED this 12th day of June, 2013, at Tallahassee, Leon County, 

Florida. 

      _________________________________ 
      Leslie O. Anderson-Adams, Arbitrator 
      Department of Business and  
         Professional Regulation 
      Arbitration Section 
      1940 North Monroe Street – Suite 16 
      Tallahassee, Florida 32399-1030 
      Telephone (850) 414-6867  
      Facsimile (850) 487-0870 
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Trial de novo and Attorney’s Fees 
 
This decision shall be binding on the parties unless a complaint for trial de novo is filed 
in accordance with section 718.1255, Florida Statutes.  As provided by section 718.1255, 
Florida Statutes, the prevailing party in this proceeding is entitled to have the other party 
pay reasonable costs and attorney’s fees.  Any such request must be filed in accordance 
with Rule 61B-45.048, Florida Administrative Code. 
 
 
 

 
Certificate of Service 

 
I hereby certify that a true and correct copy of the foregoing final order has been 

sent by U.S. Mail to the following persons on this 12th day of June, 2013: 
 

Lebamer Investments, Inc. 
c/o Mercedes Rodriguez 
15735 SW 46 Terrace 
Miami, FL 33185 
Petitioner 
 
Francisco J. Agüero, Esq. 
2655 Le Jeune Road 
Penthouse I-D 
Coral Gables, FL 33134 
Attorney for Respondent 
       ________________________________ 

                                                               Leslie O. Anderson-Adams, Arbitrator 
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