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STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION - HOA 
 
MICHAEL LERNER, 
 

 Petitioner, 
v.         Case No. 2014-03-0393 
 
THE PRESERVE AT IBIS 
HOMEOWNERS ASSOCIATION, INC., 
   

Respondent. 
__________________________________________/ 
 

SUMMARY FINAL ORDER 

Relevant Procedural History 

 On July 17, 2014, Michael Lerner filed a petition for arbitration naming The 

Preserve at Ibis Homeowners Association Inc. (the Association) as Respondent. On 

August 12, 2014, the Association filed its answer. On September 8, 2014, an Order After 

Case Management was entered requiring the parties to file additional information. On 

September 19, 2014, Petitioner filed his supplement.  On September 22, 2014, the 

Association filed its supplement.   

 This Summary Final Order is based on the pleadings and exhibits filed by the 

parties. 

Statement of the Issues 

1. Did the Association improperly disqualify Petitioner’s pre-marked proxy 

form? 

2. Did the Association improperly schedule the 2014 annual election for 

December 10, 2014? 
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Findings of Fact 

 1. The Preserves at Ibis Homeowners Association, Inc. is the legal entity 

responsible for the maintenance and operation of the Preserves at Ibis development 

located in Palm Beach County, Florida 

 2. Petitioner is a member of the Association. 

 3. On July 2, 2013, Petitioner filed a petition naming the Association as 

Respondent. The case was styled Lerner v. The Preserve at Ibis Homeowners Ass’n, Inc., 

Arb. Case No. 2013-02-7415 (Lerner I). Petitioner alleged that the Association had 

improperly sealed all of the ballots and proxies presented for election of board members at 

the April 5, 2013 Annual Meeting and Election, thereby suspending the election. 

 4. On November 13, 2013, the arbitrator in Lerner I issued the following relief to 

Petitioner: 

By no later than 5:00 p.m. on November 22, 2103 [sic], the board shall 
notice a meeting, consistent with the governing documents and the law, for 
unsealing and counting the valid ballots and proxies received for the election 
of directors at the April 5, 2013 Annual Meeting and Election. At the meeting, 
the board shall count the valid proxies and announce the result. 
 

 5. On November 18, 2013, the Association filed an action in the circuit court in 

and for Palm Beach County, Florida, seeking a trial de novo. Petitioner filed a motion to 

dismiss. On January 7, 2014, the Association voluntarily dismissed the circuit court case. 

 6. On January 30, 2014, the Association opened and counted the proxies. The 

Association declared that Petitioner’s proxy, along with others, was invalid because it was 

pre-marked. 

 7. It is undisputed that the Association provided each homeowner with its 

notice of election and a blank proxy form which included a choice of candidates. Petitioner 
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pre-marked a copy of the proxy form indicating his preferred slate of candidates which he 

distributed to other homeowners. Petitioner and a number of other homeowners used 

Petitioner’s pre-marked proxy form. All of Petitioner’s pre-marked proxy forms were 

deemed invalid.  

 8. Petitioner was not a candidate for the 2013 election. 

 9. Article IV, Section A of the Association’s By-Laws states: 

A. Annual Meeting. There shall be an annual meeting of the Members of the 
Association on the second Wednesday of March of each year, or on such 
other date and at such time and place, in Palm Beach County, as may be 
designated by the Board of Directors. If the meeting date shall fall on a legal 
holiday, it shall be held on the next succeeding business day which is not a 
legal holiday. The purpose of the meeting shall be the transaction of such 
business as may come before the Membership. 
 

 10. Article IV, Section D of the Association’s By-Laws states: 

D. Proxies. Votes may be cast in person or by proxy. Proxies must be filed 
with the Secretary of the Association at least twenty-four (24) hours prior to 
the meeting. Unless otherwise limited by the proxy, a proxy shall be valid 
and entitle the holder thereof to vote for any matter arising at the meeting for 
which the proxy is given or any adjourned or continued meeting thereof.  
Any proxy may be revoked by the person executing it prior to the time a vote 
is cast pursuant to such proxy. The Board of Directors may, in its discretion, 
prescribe a form for written proxies. 
 

 11. Article V, Section A, of the Association’s By-Laws states: 

A. Number, Term and Qualifications of Directors. The affairs of the 
Association shall be managed by a Board of Directors which shall consist of 
not less than three (3) nor more than seven (7) members, who need not be 
Members of the Association. The initial Board shall consist of the individuals 
named in the Articles of Incorporation of the Association, who shall serve 
until the first annual meeting after the Developer has terminated control of 
the Association. Upon the expiration of the term of the initial members, the 
Board shall be composed of those individuals who are elected by the 
Members of the Association at the Annual Members meeting. The members 
of the Board shall serve without compensation but shall be reimbursed for 
travel or other necessary and approved expenses. 
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 12. The Association has scheduled the 2014 annual meeting and election for 

December 10, 2014. 

Conclusions of Law 

 Sections 720.306 and 720.311, Florida Statutes, provide that the Department shall 

conduct mandatory binding arbitration of election disputes between a member and a 

homeowners’ association. Because there is no issue of material fact in dispute after the 

filings provided to date by the parties, this case is appropriate for summary disposition 

pursuant to Rule 61B-80.114, Florida Administrative Code. 

Pre-marked Proxies 

 To be valid, a proxy must comply with Section 720.306(8)(a), which states:  

To be valid, a proxy must be dated, must state the date, time, and place of 
the meeting for which it was given, and must be signed by the authorized 
person who executed the proxy. A proxy is effective only for the specific 
meeting for which it was originally given, as the meeting may lawfully be 
adjourned and reconvened from time to time, and automatically expires 90 
days after the date of the meeting for which it was originally given. A proxy is 
revocable at any time at the pleasure of the person who executes it. If the 
proxy form expressly so provides, any proxy holder may appoint, in writing, a 
substitute to act in his or her place. 
 

The Association first argues that because the statute uses both the words “signed” and 

“executed” that the word “executed” must mean something other than just signing the 

proxy to make it valid, and therefore, the voters must mark their choices for candidates 

and sign their proxy for it to be properly executed. 

 However, according to Black’s Law Dictionary (9th ed. 2009), the word “execute” 

means “To make (a legal document) valid by signing; to bring (a legal document) into its 

final, legally enforceable form.” For a proxy to be in its final, legally enforceable form, it 

must be signed by an authorized person, dated and include the date, time and place of the 
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meeting for which it was given. Neither the statute nor the Association’s governing 

documents require the voters themselves to mark their choices for candidates for their 

proxies to be valid. Indeed, the Association-provided proxy form pre-marks the nomination 

of the Secretary to be the default proxy holder. Under the Association’s definition of 

“execute”, all the proxies would be invalid. 

 The Association next argues that in a homeowner recall by written agreement, pre-

marked recall ballots are invalid, thus proxies should be governed by the same law. Rule 

61B-81.003(1)(b), Florida Administrative Code requires that a recall ballot: 

Provide spaces by the name of each director sought to be recalled so that 
the person executing the agreement may indicate whether that individual 
director should be recalled or retained 
 

Pre-marked recall ballots are invalid if more than one board member is being recalled. The 

Villas of Costa Del Sol Homeowners’ Ass’n, Inc. v. Homeowners Voting for Recall, Arb. 

Case No. 2011-01-2374, Summary Final Order (June 7, 2014)(“Pre-marked ballots are 

invalid because they deny unit owners the ability to choose who they will vote to retain and 

who they will vote to recall.) However, where only one board member is being recalled, a 

pre-marked ballot is valid because the only choice to be made is whether to support the 

recall of that one board member. Harbortown Homeowners Ass’n Inc. v. Homeowners 

Voting for Recall, Arb. Case No. 2013-05-1481, Summary Final Order (January 28, 2014). 

If a homeowner did not support the recall, the homeowner would simply refuse to sign the 

recall ballot. Id. A pre-marked ballot does not comply with Rule 61B-81.003, if the person 

executing the ballot cannot indicate whether an individual director should be recalled. 

 In an election, there is no statute, administrative rule or provision in the 

Association’s governing documents that prohibits pre-marked proxies. Additionally, every 
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homeowner was provided a blank proxy form by the Association. While campaigning, 

Petitioner offered homeowners a substitute proxy form pre-marked with his preferred slate 

of candidates. If a homeowner did not want to vote by proxy for that slate, the homeowner 

would not substitute the pre-marked proxy form for the Association-provided proxy form. 

The homeowner would just fill out the Association-provided form and choose whichever 

candidates the homeowner favored. Since Petitioner and the other homeowners have not 

been denied a choice of any candidate, their pre-marked proxies were valid. 

Annual Election 

 The Association’s 2013 annual meeting was held on April 5, 2013. The 

Association’s 2014 annual meeting and election has been scheduled for December 10, 

2014. Petitioner alleges that the Association has violated the Association’s By-laws by not 

scheduling the annual meeting and election for March or April of 2014. 

 Article IV, Section A of the Association’s By-Laws states: 

Annual Meeting. There shall be an annual meeting of the Members of the 
Association on the second Wednesday of March of each year, or on such 
other date and at such time and place, in Palm Beach County, as may be 
designated by the Board of Directors. If the meeting date shall fall on a legal 
holiday, it shall be held on the next succeeding business day which is not a 
legal holiday. The purpose of the meeting shall be the transaction of such 
business as may come before the Membership. 

 
The Association maintains that the board is empowered to move its 2014 meeting to 

December because the By-laws provide that it may designate another date. Essentially, 

the Association has extended the term of the 2013 board members from twelve months to 

twenty months. However, the word “annual” in this context does not mean once in a 

particular calendar year but rather the time between meetings should be a year.  

Otherwise, the Association could call another election on January 1, 2015, shortening the 
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2014 term to less than one month and then call the 2016 election on December 31, 2016 

lengthening the 2015 term to twenty-four months. 

 In Talavera Ass’n Inc. v. Homeowners Voting for Recall, Arb. Case No. 2012-01-

8635, Order Granting Motion to Strike Notice of May 30, 2012 Election (May 30, 2012), the 

association’s bylaws granted the board the authority to set the date of the annual meeting 

and election and provided that directors hold office until the next annual meeting. The 

arbitrator determined that the board could not notice a meeting that would shorten the 

terms of directors from twelve months to ten months. Id. In L’Etole Homeowners 

Association, Inc. v. Homeowners Voting for Recall, Arb. Case No. 2013-00-9407, Final 

Order of Dismissal (June 23, 2013), the arbitrator determined that the association’s bylaws 

granted the board the authority to set the time and date of the annual meeting and setting 

the meeting twenty days earlier than the previous year was permitted but the timing “may 

be approaching the outer limit for variation in scheduling the annual meeting and election.” 

 Given the foregoing, the Association was required to schedule its 2014 election 

reasonably near the date of April 5, 2014, a year after its 2013 meeting. The Association 

shall schedule its 2015 annual meeting and election between March 11, 2015 and April 5, 

2015. 

 Based upon the foregoing, it is ORDERED: 

 1. By no later than 5:00 p.m. on November 17, 2014, the board shall notice a 

meeting, consistent with the governing documents and the law, for counting the valid 

ballots and proxies received for the election of directors at the April 5, 2013 Annual 

Meeting and Election. At the meeting, the board shall count the valid proxies and 
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announce the result. The directors seated at this meeting shall serve until the 2015 

annual election. 

 2. The Association shall cancel the December 10, 2014 election. 

 3. The Association shall schedule and conduct its 2015 annual meeting and 

election between March 11, 2015 and April 5, 2015. 

 4. All pending motions are DENIED as moot. 

 DONE AND ORDERED this 30th day of October, 2014, at Tallahassee, Leon 

County, Florida. 

      _________________________________ 
      Terri Leigh Jones, Arbitrator 
      Department of Business and  
      Professional Regulation 
      Arbitration Section 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1030 
      Telephone (850) 414-6867  
      Facsimile (850) 487-0870 
 

Certificate of Service 

I hereby certify that a true and correct copy of the foregoing final order has been sent by U.S. 
Mail and facsimile to the following persons on this 30th day of October, 2014: 

 
Michael A. Weeks, Esq. 
Weeks & Macon, LLP 
319 Clematis Street, Suite 614 
West Palm Beach, FL  33401 
Fax: 561-282-9400 
Attorney for Petitioner 
 
Stephen Harber, Esq. 
Cole, Scott & Kissane, P.A. 
1645 Palm Beach Lakes Blvd., 2nd Floor 
West Palm Beach, FL  33401 
Fax: 561-683-8977 
Attorney for Respondent 
       ____________________________ 
       Terri Leigh Jones, Arbitrator 


	UCertificate of Service

