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STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION – HOA ELECTION DISPUTE 
 
JERRY MOORE FLORIDA OPERATIONS, LLC., 
and VIRGINIA MOORE, 
 
 Petitioners, 
 
v.         Case No. 2015-03-1417 
 
THE PARK HOMEOWNERS ASSOCIATION, INC., 
 Respondent. 
__________________________________________/ 
 

SUMMARY FINAL ORDER 
 

 On July 14, 2015, Jerry Moore Florida Operations, LLC and Virginia Moore 

(Petitioners) filed a Petition For Arbitration Of Election Dispute naming The Park 

Homeowners Association, Inc. (the Association) as the respondent. The Petition claims 

that Petitioners own 79 lots in the Park Subdivision.  The petition further alleges that the 

Association denied Petitioners’ nominations as candidates for the Association’s board of 

directors on the grounds that Petitioners do not reside in the Park subdivision.  The 

petition further claims that the Association prohibited Petitioners from voting at the 

Association’s annual meeting.  On October 12, 2015, the Association filed an answer to 

the petition. 

 A telephonic case management conference was held on October 26, 2015, 

during which Petitioners stated that they would no longer pursue the allegation that they 

were not permitted to vote.  The parties agreed to limit this matter to a dispute involving 

the residency requirements of the Association’s bylaws.  By order dated October 26, 
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2015, the parties were directed to file legal briefs regarding this issue.  Both parties 

have filed their briefs.  

Findings Of Fact 

1. The Association is the legal entity responsible for the operation of the Park 

subdivision (the Subdivision) located in Wakulla County, Florida. 

2. Petitioners own lots in the Subdivision. 

3. Petitioners do not reside in the Subdivision. 

4. Petitioners were nominated as candidates for the Association’s Board of 

Directors election held on June 6, 2015.1 

5. Petitioners’ nominations were rejected by the Association because Petitioners did 

not reside in the Subdivision. 

6. Section 3.2 of Article III of the Declaration Of Covenants, Restrictions And 

Easements For The Park Subdivision (the Declaration)2 states as follows: 

Membership in the Associaition.  Every Owner shall automatically be a 
Member of the Association and such membership shall terminate only as 
provided in this Declaration. 
 

7. Section 3.4 of Article III of the Declaration states as follows: 

Board of Directors.  The affairs of the Association shall be managed by the 
Board.  The number of Directors and the method of election of Directors 
shall be as set forth in the Bylaws.  

 
8. The preamble of the Association’s Articles of Incorporation, states, in pertinent 

part, as follows: 

In compliance with the requirements of Chapters 617 and 720, Florida 
Statutes, the undersigned incorporator has executed, adopted and caused 
to be delivered for filing these Articles of Incorporation for the purpose of 
forming a corporation not for profit and does hereby certify: 

                                                
1 It is presumed that a representative of the LLC petitioner was nominated. 
2 The Declaration was executed on August 12, 2005. 
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9. Article VII of the Association’s Articles of Incorporation, states as follows: 

The affairs of the Association shall be managed by the Board of Directors 
(the “Board”).  The Board shall have not less than three (3) nor more than 
five (5) members. The specific number of Directors and the method of 
election of Directors shall be as set forth in the By-Laws.  

 
10. Section 3, of Article IV of the Association’s Bylaws, as amended May 20, 2015, 

states as follows: 

Section 3. Qualifications of a Nominee for Director. In order to qualify 
as a nominee for Director, a person must be at least eighteen (18) years 
of age; must be a member of the Association and a resident in The Park; 
must not be delinquent in the payment of any fee, fine or other monetary 
obligation in excess of ninety (90) days; and must not have been 
convicted of a felony in this state or in a United States District or Territorial 
Court, or have been convicted in another jurisdiction of any offense which 
would be considered a felony in this state unless his or her civil rights 
have been restored for at least five (5) years prior to his or her nomination 
as a Director. 
 

11.  Prior to the May 2015 amendment, the Bylaws did not require a nominee for 

director to be a resident of the subdivision. 

Conclusions of Law 

The undersigned has jurisdiction over this dispute and the parties pursuant to 

sections 720.311 and 718.1255, Florida Statutes.  This dispute does not involve any 

disputed issues of material fact.  Therefore, this Summary Final Order is entered 

pursuant to rule 61B-80.114, Florida Administrative Code. 

The parties do not dispute that Petitioners own lots in the subdivision and, 

therefore, are members of the Association.  Furthermore, it is undisputed that the 

Association rejected Petitioners’ nominations for the Association’s June 6, 2015 election 

of the Association’s board of directors because Petitioners do not reside in the 

subdivision. 
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The Association was created in compliance with the requirements of Chapters 

617 and 720, Florida Statutes. Pursuant to Section 720.302(5), Florida Statutes, unless 

Chapter 720, Florida Statutes, expressly states to the contrary, the Association is 

governed by and subject to chapter 617, Florida Statutes.   It is a well recognized legal 

principal that corporations are creatures of statute.3 See Hopkins v. The Vizcayans, 582 

So. 2d 689, (Fla. 3rd DCA 1991). Therefore, the Association is subject to all reasonable 

regulation imposed by statute and where there is conflict between the Association’s 

governing documents and the statute, the statute prevails. 

 Chapter 720 provides the operating procedures for corporations not for profit 

that operate residential homeowners’ communities (homeowners’ associations).4  

Chapter 617, Florida Statutes, controls the legal existence of corporations not for profit, 

generally, and applies to homeowners’ associations when Chapter 720 is silent on an 

issue.  Castro v. Snapper Creek Townhouse Homeowners Ass’n, Inc., Arb. Case No. 

2009-01-2882, Summary Final Order (July 10, 2009).   

Section 720.306(9)(a), Florida Statutes, provides that all members of the 

association are eligible to serve on the board of directors, and members may nominate 

themselves as a candidate.5 Section 720.306(9)(b), Florida Statutes, provides two 

                                                
3 Section 718.0102, Florida Statutes 
4 Section 720.203(1), Florida Statutes 
5 Section 720.306(9)(a), Florida Statutes, provides as follows: 

Elections of directors must be conducted in accordance with the procedures set forth in the 
governing documents of the association. Except as provided in paragraph (b), all members 
of the association are eligible to serve on the board of directors, and a member may 
nominate himself or herself as a candidate for the board at a meeting where the election is 
to be held; provided, however, that if the election process allows candidates to be 
nominated in advance of the meeting, the association is not required to allow nominations 
at the meeting. An election is not required unless more candidates are nominated than 
vacancies exist. Except as otherwise provided in the governing documents, boards of 
directors must be elected by a plurality of the votes cast by eligible voters. Any challenge to 
the election process must be commenced within 60 days after the election results are 
announced. 
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factors which prohibit a member from seeking election to the board of a homeowners’ 

association.6  The statute disqualifies members who are delinquent in the payment of 

any fee, fine, or other monetary obligation to the association on the last day that 

nominations may be accepted.  Additionally, convicted felons whose civil rights have not 

been restored for at least five years may not seek election to the board.  Chapter 720, 

Florida Statutes, does not provide any other circumstances under which a member’s 

nomination is prohibited. 

The Association contends that members may be disqualified for reasons in 

addition to those stated 720.306(9)(b), Florida Statutes.7  The Association notes that 

section 617.0802(1), Florida Statutes, specifically prohibits a person not at least 18 

years of age from being a member of board of directors regulated by Chapter 720 and 

that the statute permits a corporation not-for-profit to proscribe additional qualifications 

                                                
6 Section 720.306(9)(b), Florida Statutes, states as follows: 

A person who is delinquent in the payment of any fee, fine, or other monetary obligation to 
the association on the day that he or she could last nominate himself or herself or be 
nominated for the board may not seek election to the board, and his or her name shall not 
be listed on the ballot. A person serving as a board member who becomes more than 90 
days delinquent in the payment of any fee, fine, or other monetary obligation to the 
association shall be deemed to have abandoned his or her seat on the board, creating a 
vacancy on the board to be filled according to law. For purposes of this paragraph, the term 
“any fee, fine, or other monetary obligation” means any delinquency to the association with 
respect to any parcel. A person who has been convicted of any felony in this state or in a 
United States District or Territorial Court, or has been convicted of any offense in another 
jurisdiction which would be considered a felony if committed in this state, may not seek 
election to the board and is not eligible for board membership unless such felon’s civil rights 
have been restored for at least 5 years as of the date on which such person seeks election 
to the board. The validity of any action by the board is not affected if it is later determined 
that a person was ineligible to seek election to the board or that a member of the board is 
ineligible for board membership. 

7 Section 617.0802(1), Florida Stautes, states as follows: 
Directors must be natural persons who are 18 years of age or older but need not be 
residents of this state or members of the corporation unless the articles of incorporation or 
bylaws so require. For a corporation organized according to the provisions of s. 501(c)(3) of 
the Internal Revenue Code of 1986, as amended, but not for a corporation regulated by 
chapter 718, chapter 719, chapter 720, chapter 721, or chapter 723 or a corporation for 
which membership in such corporation is required pursuant to a document recorded in the 
county property records, one director may be 15 years of age or older if so permitted in the 
articles of incorporation or bylaws or by resolution of the board of directors. The articles of 
incorporation or the bylaws may prescribe additional qualifications for directors. 
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for board members.  The Association further notes that section 617.0802(2), Florida 

Statutes,8 provides that the grantor or beneficiary of trust that owns a parcel is eligible to 

serve on the board of directors where the beneficiary occupies the parcel. 

A fundamental principle of statutory construction is the doctrine of pari materia.  

In Florida Dept. of Highway and Motor Vehicles v. Hernandez, 74 So. 3d 1070, 1075 

(Fla. 2011), the Florida Supreme Court applied the doctrine stating: 

Among the basic principles of statutory  construction is that statutes 
relating to the same subject matter must be read together, or in pari 
materia. Fla. Dep't of State v. Martin, 916 So. 2d 763, 768 (Fla. 2005) 
("The doctrine of in pari materia is a principle of statutory construction that 
requires that statutes relating to the same subject or object be construed 
together to harmonize the statutes and to give effect to the Legislature's 
intent."). 

 
Prior to July 1, 2015, section 720.306(9), Florida Statutes, did not address qualifications 

of a nominee, rather, it was limited to the qualifications for board membership.  In 2015, 

the statute was amended to address the qualifications of nominees.  Clearly, the 

amended statute intends to treat the qualifications of nominees and serving board 

members in separate and different manners.  For example, a member who is delinquent 

in the payment of any fee, fine or monetary obligation on the last day he or she could be 

nominated to the board may not seek election whereas a serving board member only 

becomes disqualified after he or she becomes more than 90 days delinquent.  

                                                
8 Section 617.0802(2), Florida Statutes, states as follows: 

In the event that the eligibility to serve as a member of the board of directors of a 
condominium association, cooperative association, homeowners’ association, or mobile 
home owners’ association is restricted to membership in such association and membership 
is appurtenant to ownership of a unit, parcel, or mobile home, a grantor of a trust described 
in s. 733.707(3), or a beneficiary as defined in former s. 737.303(4)(b) of a trust which owns 
a unit, parcel, or mobile home shall be deemed a member of the association and eligible to 
serve as a director of the condominium association, cooperative association, homeowners’ 
association, or mobile home owners’ association, provided that said beneficiary occupies 
the unit, parcel, or mobile home. 
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It might be argued that interpreting section 720.306(9), Florida Statutes, as the 

only basis for disqualifying nominees conflicts with the broader provisions of section 

617.0802, Florida Statutes.  However, section 617.0802, Florida Statutes, does not 

address the qualifications of nominees.  Therefore, the statutes are not in conflict.9  

Additionally, because section 720.306(9), Florida Statutes, specifically addresses board 

nominations and the applicable provisions of 720.306(9) were more recently adopted 

than the provisions of section 617.0802, section 720.306(9) controls.  The Florida 

Virtual School v. K12, Inc., 148 So. 3d 97, 101 (Fla. 2014). (When reconciling statutes 

that may appear to conflict, the rules of statutory construction provide that a specific 

statute will control over a general statute, and a more recently enacted statute will 

control over older statutes.) 

The controlling statute, section 720.306(9), Florida Statutes, provides, absent the 

two disqualifying factors described above, that any member may nominate himself or 

herself.  Therefore, the nominee residency requirement of Section 3, of Article IV of the 

Association’s Bylaws conflicts with section 720.306(9), Florida Statutes, rendering the 

Bylaw’s residency requirement void and unenforceable.  Petitioners’ nominations for 

election to the board should not have been rejected and a new election will be required. 

Based upon the foregoing, it is ORDERED: 

1. The Association’s election of its board of directors held on June 6, 2015, is 

declared void. 

                                                
9 It is important to note that the bylaw at issue only prohibits non-resident members from qualifying as a 
nominee for director.  Neither the bylaw nor the remainder of the Association’s governing documents 
address the residency requirements for serving board members or whether non-resident members are 
eligible for appointment to the board.  For example, it appears it would not violate the governing 
documents where a serving board member moves out of the subdivision. 
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2. The present Board shall consist of the board members serving at the time 

of the June 6, 2015 election.  If any of these members are currently 

unavailable or inelligible to serve, the remaining board members shall 

appoint replacement board members. 

3. Within twenty (20) days of the date of this order, the Association shall 

notice a new election.  The candidates for the new election shall include 

Petitioners along with any other members whose nominations were 

accepted by the Association for the June 6, 2015, election and no others. 

4. Any amendment to the Association’s governing documents requiring 

members to reside in the subdivision in order to seek election to, or to 

serve on, the board adopted after June 6, 2015, is inapplicable to the new 

election. 

DONE AND ORDERED this 21st day of December, 2015, at Tallahassee, Leon  

County, Florida. 

      _________________________________ 
      James W. Earl, Arbitrator 
      Department of Business and  
          Professional Regulation 
      Arbitration Section – Suite 16 
      1940 North Monroe Street 
      Tallahassee, Florida 32399-1030 
      Telephone (850) 414-6867  
      Facsimile (850) 487-0870 

 

Attorney’s Fees 

As provided by section 720.311(1), Florida Statutes., the prevailing party in this 
proceeding is entitled to have the other party pay reasonable costs and attorney’s fees.  
Any such request must be filed in accordance with Rule 61B-80.123, Florida 
Administrative Code. 
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Certificate of Service 
 

 I hereby certify that a true and correct copy of the foregoing Summary Final 
Order has been sent by U.S. Mail and facsimile to the following persons on this 21st  day 
of December, 2015: 
 
E. Dylan Rivers, Esq. 
Ausley & McMullen 
123 South Calhoun Street 
Tallahassee, FL  32301 
Attorney for Petitioner 

Richard M. Powers, Esq. 
Richard M. Powers, P.A. 
2104 Delta Way, Ste. 6 
Tallahassee, FL 32303 
Attorney for Respondent 

_________________________________ 
      James W. Earl, Arbitrator 
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