
STATE OF FLORIDA 
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION 

DIVISION OF FLORIDA CONDOMINIUMS, TIMESHARES AND MOBILE HOMES 
 
IN RE: PETITION FOR ARBITRATION – ELECTION DISPUTE - HOA 
 
ROBERT WILSON,  
 
 Petitioners, 
 
v.          
         Case No. 2016-02-9644 
 
BAYBERRY HOMEOWNERS’  
ASSOCIATION, INC., 
 
 Respondent. 
______________________________________/ 
 
 SUMMARY FINAL ORDER 

 On June 21, 2016 three Petitioners filed a petition for an election dispute arbitration 

concerning their removal from the board of directors based upon a Bylaw which allows the 

removal of any board member who misses three consecutive meetings.  Two of the 

Petitioners were dismissed as parties on October 24, 2016.1  Robert Wilson, the remaining 

Petitioner was elected to a three year term so the next scheduled election for Petitioner’s 

seat is February 17, 2018.  Rule 61B-80.103(2), Florida Administrative Code, provides: 

Election disputes include a controversy relating to the conduct of a regular, 
special, or runoff election, the qualification of candidates for the board; the 
filling of a vacancy caused by any reason other than the recall of one or 
more directors of the board and other disputes regarding an association 
election. 
 

 
 
 
 

                                                
1 The previous two petitioners did not prove proper pre-arbitration notice to the Association as required by 
statute. 



Procedural History 
 

 On June 21, 2016, the Petition was filed. After responding to an order to produce 

an application to represent all three petitioners as their qualified representative, on June 

28, 2016, an order requiring answer was issued.  After several extensions of time, the 

Association filed a motion to dismiss on September 23, 2016, which was denied, followed 

by an answer which was filed on October 12, 2016.  An Amended answer was filed on 

November 4, 2016.  This Summary Final Order is based upon the pleadings filed by the 

parties. 

Findings of Facts 

1. Bayberry Homeowners Association, Inc. (the Association) is the governing body of 

the homeowner’s association with the responsibility to run the Association’s daily 

operations and to maintain its property. 

2. Robert Wilson, Petitioner is a parcel owner in the Association. 

3. In February 2015, Petitioner was elected to the board of the Association for a three 

year term ending in February 2018. 

4. Article VII, Section (d) of the bylaws allows removal of a board member for having 

accumulated three consecutive absences from board meetings. 

5. There is no dispute that Petitioner (and two other board members) were removed 

from the board for each having absented themselves from three consecutive board 

meetings. 

Conclusions of Law 

 Sections 720.306(9)(c) and 720.311(1), Florida Statutes, provide that the 

Department shall conduct mandatory binding arbitration of election disputes between a 



member and homeowners’ association pursuant to Section 718.1255, Florida Statutes.  

Because there is no issue material fact in dispute after the filings provided to date by the 

parties, this case is appropriate for summary disposition pursuant to Rule 61B-80.144, 

Florida Administrative Code. 

 Petitioner was improperly removed as director of the board for the Association by 

the members of the board and by this order the Association will be compelled to 

immediately reinstate him.  Under Section 720.306(9)(a), Florida Statutes, directors are 

elected by the action of the majority of the owners eligible to vote.  A board of 

administration in general has no authority to remove a board member by board action. 

Dehne v. Ocean Club II Condominium Association, Arb. Case No. 93-0137, Summary 

Final Order (January 31, 1994).2 

 Since Section 718.112(2)(k), Florida Statutes, “provides for removal of a board 

member by recall by the unit owners, the board may not remove a board member, 

notwithstanding any provision to the contrary in the condominium documents purporting to 

authorize board removal by board action.”  Seville Place Condominium Association, Inc. 

v. Unit Owners Voting for Recall, Arb. Case No. 2004-01-1153, fn 3 (April 8, 2004) and   

Hernandez v Pinebark Condominium Association, Inc., Arb. Case No. 94-0531, 

Summary Final Order (May 17, 1995).  To give this authority to the board would infringe 

upon the right of the unit owners to elect a representative of their choice and would in a 

given case give a board the opportunity to substitute its judgment for that of the owners on 

the issue of representation on the board. Id.   

                                                
2 Sections 720.306(9)(c) and 720.311(1), Florida Statutes, require dispute resolutions and election 
disputes be conducted in accordance with section 718.1255, Florida Statutes. 



 If a board may willy-nilly remove board members following a duly conducted 

election, the board has the ability to change the outcome of any given election in a 

fundamental way.  Alamo v. Lake Meadows Homeowner Association, Inc., Arb. Case 

No. 2014-03-7815, Summary Final Order (February 26, 2015) citing, Anderson v. 

Poinciana Island Tacht and Racquet Club Condominium Association, Inc., Arb. Case 

No. 02-5718, Order (January 13, 2003).3   

 Based upon the foregoing, it is ORDERED that:  Robert Wilson be immediately 

reinstated to the board and he will remain a member of the board until his seat is again up 

for election in February, 2018, or he is recalled by the parcel owners.  This order may be 

enforced in a state court of competent jurisdiction.   

 DONE AND ORDERED on this 9th day of January, 2017, in at Tallahassee, Leon 

County, Florida. 

   _______________________   
    Leah A. Simms, Arbitrator 
      Department of Business and  
      Professional Regulation 
      Arbitration Section 
      2601 Blair Stone Road 
      Tallahassee, Florida 32399-1030 
      Telephone (850) 414-6867  
 

Certificate of Service 

I hereby certify that a true and correct copy of the foregoing Order has been sent 

by U.S. Mail to the following persons on this 9th day of January 2017. 

Robert Wilson 
2250 Bayberry Drive 
Pembroke Pines, FL 33024 
Petitioner 
                                                
3 With regard to the Association’s argument that the dispute does not involve the conduct of an election 
therefore, it has not been properly brought, “it is quite arguable that the dispute implicates the alleged 
failure of the board to properly conduct meetings, as if the board wrongfully removed the petitioner, it 
cannot be said that the board thereafter conducted proper meetings.” Anderson, supra. 
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