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STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION

DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND MOBILE HOMES

IN RE: PETITION FOR ARBITRATION

WATERWAY PLAZA, INC.,
a condominium,

Petitioner,

v. Case No. 01-2428

LESLIE C. JAUREGUI,

Respondent.
___________________________________/

FINAL ORDER

On February 7, 2001, Waterway Plaza, Inc. (association/petitioner) filed a petition

for arbitration naming unit owner Leslie C. Jauregui as respondent.  The petition alleges

that the respondent maintains a large dog in the unit, that the dog has attacked and bitten

two people, that the attacks were unprovoked and that the dog attacks constitute an

interference with other unit owners’ right to peaceful possession.  As relief, the petitioner

requests that the respondent be required to remove the dog from the unit.

On March 12, 2001, the respondent filed an answer to the petition.  The

respondent denies that the dog bit one of the unit owners; she states that the dog

scratched that individual.  The respondent also states that the dog has received obedience

training since the incident.

Pursuant to notice, a final hearing was held in this matter on June 15, 2001.  Laura

Manning, Esquire, represented the petitioner.  Lourdes Soto, Esquire, represented the

respondent.  The parties presented the testimony of witnesses and tendered documents

into evidence.  The hearing was reconvened on June 20, 2001, to take the testimony of
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witness Vladimir Lorentz, M.D., because Dr. Lorentz did not complete his testimony on

June 15, 2001.  On June 20, 2001, Ms. Soto objected to the attorneys and Dr. Lorentz

appearing from different locations; consequently, the hearing was again rescheduled.  The

hearing was reconvened and completed on July 6, 2001, at which time the parties and

witness Vladimir Lorentz, M.D., appeared at the Law Offices of Siegfried, Rivera, Lerner,

De La Torre & Sobel, P.A.  This order is based upon the complete file, including the

testimony presented and the evidence received.

The issue to be decided is whether the respondent’s dog is interfering with other

owners’ peaceful possession of their units, thereby, creating a nuisance, which would

constitute a violation of Article XV of the declaration of condominium.  Article XV provides

in part as follows:

THE CONDOMINIUM TO BE USED FOR LAWFUL PURPOSES.
RESTRICTION AGAINST NUISANCES, ETC.

No immoral, improper, offensive or unlawful use shall
be made any PRIVATE DWELLING or of the COMMON
PROPERTY, nor any part thereof, and all laws, zoning
ordinances and regulations of all governmental authorities
having jurisdiction of the CONDOMINIUM shall be observed.
No owner of any PRIVATE DWELLING shall permit or suffer
anything to be done or kept in his PRIVATE DWELLING, or on
the COMMON PROPERTY, which will increase the rate of
insurance on the CONDOMINIUM, or which will obstruct or
interfere with the rights of other occupants of the building or
annoy them by unreasonable noises, nor shall any such owner
undertake any use or practice which shall create and
constitutes a nuisance to any other owner of a PRIVATE
DWELLING, or which interferes with the peaceful possession
and proper use of any other PRIVATE DWELLING or the
COMMON PROPERTY (emphasis added).

The association contends that the respondent’s dog attacked and bit Mr. Joao

Fernandez on October 7, 2000, and Ms. Patricia Fernandez (wife of Joao Fernandez) on

October 22, 2000, without provocation.  Based upon these alleged attacks, the
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association asserts that the respondent’s dog is creating a nuisance and is interfering with

other unit owner’s peaceful possession of their units and should, therefore, be permanently

removed from the condominium property.

Mr. Joao Fernandez testified that on October 7, 2000, he was standing in front of

the elevator when he heard the respondent’s dog.  Mr. Fernandez had not passed the

respondent’s unit prior to the attack.  As the dog approached him, he raised his arm and

the dog bit his arm.  Mr. Fernandez stated that the respondent called out for the dog to

stop.  The respondent offered to treat Mr. Fernandez’s injury; Mr. Fernandez declined and

sought medical treatment from Dr. Lorentz.

The respondent testified that on October 7, 2000, while she was standing in her

door showing a neighbor a magazine that her dog “Jewel” exited the door.  She does not

recall whether Mr. Fernandez had passed her door.  The respondent admitted the contact

between her dog and Mr. Fernandez and that she offered Mr. Fernandez assistance

afterwards.

Had Mr. Fernandez engaged in any behavior to provoke the dog, the respondent,

having been standing in her doorway at the time the dog exited, was in a position to

observe any such provocation.  The respondent denied witnessing any such behavior.  The

most logical conclusion, based upon the testimony, is that the respondent’s dog exited the

respondent’s unit and without provocation attacked and bit Mr. Fernandez’s arm on

October 7, 2000.

The association contends that the respondent’s dog bit another unit owner, Patricia

Fernandez, on October 22, 2000.  The association also states that Ms. Fernandez lives in

fear of the dog.  Ms. Fernandez testified that on October 22, 2000, at approximately

11:00 a.m., she went to visit a friend.  She passed the respondent’s unit and knocked on
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her friend’s door; her friend did not answer the door.  Ms. Fernandez engaged in a

conversation with Dr. Lorentz, who is also a unit owner.  After talking to Dr. Lorentz, Ms.

Fernandez walked passed the respondent’s unit.  The dog was barking.  The dog came out

of the unit and attacked Ms. Fernandez.  Ms. Fernandez stated that she was screaming

and that she held her purse up; she was not looking at the dog.  Ms. Fernandez testified

that the dog bit her on the wrist of her right hand.  The dog let go of her and began

running in the direction of Dr. Lorentz.  The police were called.  Dr. Lorentz treated Ms.

Fernandez’s injuries at his clinic.

The respondent testified that on October 22, 2000, at the time in question, she

was in her bedroom working on her computer.  She had left her inside door to her unit

open and her outside door closed.  The respondent testified that she heard a noise in front

of the apartment and that she believes Ms. Fernandez opened the outer door to the

apartment.  The respondent went to the front.  Upon arrival, she saw the dog running

towards Dr. Lorentz and saw one scratch on Ms. Fernandez’s wrist, along with a “little

blood.”  The respondent testified that she took her dog and went back into her apartment

because Mr. Fernandez was insulting her.

Vladimir Lorentz, M.D., is a unit owner at Waterway Plaza, the president of the

association, and a pediatrician.  Dr. Lorentz testified that on October 22, 2000, he was

walking on the first floor going towards the mailboxes, he met Ms. Fernandez and they

said hello.  Ms. Fernandez continued to walk.  Dr. Lorentz stated he heard Ms. Fernandez

scream, heard the dog barking, saw the door to the respondent’s unit partially open, saw

the dog running towards Ms. Fernandez and saw the dog attack Ms. Fernandez.  The dog

was on Ms. Fernandez for 5-10 seconds and was “biting” her.  Dr. Lorentz testified that

when he looked towards Ms. Fernandez the door to the respondent’s unit was ajar and
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that he did not see who or what opened the door.  Dr. Lorentz also testified that did he

hear Ms. Fernandez say anything to the dog prior to the attack.  Dr. Lorentz testified that

he knows the dog because he is a friend of the owner.  He called the dog away from Ms.

Fernandez and held the dog until the respondent came out of her unit.  Dr. Lorentz stated

that he offered to treat Ms. Fernandez’s wound and Ms. Fernandez accepted.  Dr. Lorentz

provided detailed testimony of the nature of Ms. Fernandez's wounds.

Officer Pierre Laurent testified that he responded to a call regarding a dog bite on

October 22, 2000.  At the location, he met with Ms. Fernandez and the respondent.

Officer Laurent testified that he saw injuries on Ms. Fernandez’s arm, yet he does not

recall the type or number of injuries.  He called animal patrol.  Officer Laurent testified that

upon his arrival at the scene the respondent stated that the security door did not work and

that as Ms. Fernandez passed the dog pushed the door open; this information is also

contained within the police report.

The respondent’s assertion that Ms. Fernandez provoked the October 22, 2000,

attack by opening the outer door to the respondent’s unit and allowing the dog to exit is

not credible.  Although Officer Laurent’s testimony regarding the statement made to him

by the respondent is hearsay in that it is an out-of-court statement offered into evidence to

prove the truth of the matter asserted, the statement is admissible pursuant to section

90.803(18), Florida Evidence Code, which allows a statement that is offered against a

party and is her own statement in either an individual or a representative capacity.  The

most logical interpretation of the events of October 22, 2000, supports the conclusion that

the respondent’s dog attacked Ms. Fernandez without provocation.

The petitioner has proven that the respondent’s dog has committed two unprovoked

attacks on different unit owners.  These attacks supports a finding that the respondent’s
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dog is creating a nuisance and is interfering with other unit owners’ peaceful possession of

their units.

The respondent presented testimony of Dorothy Dapolitio, Jewel’s trainer.  Ms

Dapolitio testified that she first met Jewel when she was six months old and that she later

trained Jewel some time around the attacks.  Ms. Dapolitio testified to many of Jewels

positive traits; however, she did not provide any evidence that would indicate that these

attacks are either predictable or preventable.

It is ORDERED:

1. Within fourteen days of the date of this order, unit owner Leslie C. Jauregui

(respondent) shall permanently remove her dog from the condominium property.

2. In the future, the respondent shall comply with the Pets section of the rules and

regulations,

DONE AND ORDERED this 31st day of December 2001, at Tallahassee, Leon

County, Florida.

_________________________________
Cassandra Pasley, Arbitrator
Arbitration Section
Department of Business and
   Professional Regulation
1940 North Monroe Street
Tallahassee, Florida 32399-1029

RIGHT TO TRIAL DE NOVO

PURSUANT TO SECTION 718.1255, FLORIDA STATUTES, THIS DECISION SHALL
BE BINDING ON THE PARTIES UNLESS A COMPLAINT FOR TRIAL DE NOVO IS FILED BY
AN ADVERSELY AFFECTED PARTY IN A COURT OF COMPETENT JURISDICTION IN THE
CIRCUIT IN WHICH THE CONDOMINIUM IS LOCATED WITHIN 30 DAYS OF THE DATE OF
MAILING OF THIS ORDER.  THIS FINAL ORDER DOES NOT CONSTITUTE FINAL AGENCY
ACTION AND IS NOT APPEALABLE TO THE DISTRICT COURTS OF APPEAL.
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ATTORNEY’S FEES

As provided by s. 718.1255, F.S., the prevailing party in this proceeding is entitled
to have the other party pay its reasonable costs and attorney’s fees.  Rule 61B-45.048,
F.A.C., requires that a party seeking an award of costs and attorney’s fees must file a
motion seeking the award not later than 45 days after rendition of this final order.  The
motion must be actually received by the Division within this 45-day period and must
conform to the requirements of rule 61B-45.048, F.A.C.  The filing of an appeal of this
order does not toll the time for the filing of a motion seeking prevailing party costs and
attorney’s fees.

CERTIFICATE OF MAILING

I HEREBY CERTIFY that a true and correct copy of the foregoing was mailed by

U.S. mail, postage prepaid, to Waterway Plaza, Inc., A Condominium, c/o Helio De La

Torre, Esquire, Siegfried, Rivera, Lerner, De La Torre & Sobel, P.A., 201 Alhambra Circle,

Suite 1102, Coral Gables, FL 33134 and Lourdes Soto, Esquire, 161 Washington Ave,

Suite 200, Miami Beach, FL 33139-7214, this the 31st day of December 2001.

________________________________
Cassandra Pasley, Arbitrator


