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STATE OF FLORIDA
DEPARTMENT OF BUSINESS AND PROFESSIONAL REGULATION
DIVISION OF FLORIDA LAND SALES, CONDOMINIUMS, AND
MOBILE HOMES

IN RE PETITION FOR DECLARATORY STATEMENT
Docket No. 2005002315

DS 2005-001

NORM ANDERSON, Unit Owner, and
RIVERPLACE ONE HUNDRED, INC. Intevernor,

DECLARATORY STATEMENT

Norm Anderson (Anderson), Petitioner filed a Petition for Declaratory
Statement requesting an opinion as to whether unit owners, who were not
assigned the exclusive use of a parking space in a carport, must pay a special
assessment to repair the carport, which was damaged by a hurricane, under
section 718.113(1), Florida Statutes, and whether replacement of the carport ,
which must meet current building code standards, constitutes a material
alteration or substantial addition to the common elements under section
718.113(2), Florida Statues, and, if so, whether the majority vote to repair the
carport complied with section 718.113(2), Florida Statutes.

PRELIMINARY STATEMENT

On January 18, 2005, the Division received a petition for declaratory
statement from Anderson, unit owner. Notice of receipt of the petition was
published in Florida Administrative Weekly on January 28, 2005. The Division's
time to answer the petition was delayed until Anderson submitted additional
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documents. The Division received Riverplace One Hundred, Inc.’s response to

the Petition on March 7, 2005. No hearing was requested or held.

FINDINGS OF FACT

The following findings of fact are based on information submitted by
Anderson. The Division takes no position as to the accuracy of the facts, but
merely accepts them as submitted for purposes of this final order.

1. Anderson is a unit owner of Riverplace One Hundred, Inc.
(Riverplace), a condominium “association,” as that term is defined by section
718.103(2), Florida Statutes.

2. Riverplace contains a limited common element carport, which covers
seventy of one hundred and seventeen assigned limited common element
parking spaces. While a majority of the Riverplace unit owners are assigned
covered parking spaces, some unit owners are assigned parking spaces that are
not covered by the carport. Maintenance of the carport is treated as a common
expense, and not the expense of the unit owners that have exclusive use of the
carport.

3.  The unit owners with assigned cover parking maintain that their units’
purchase price included an additional cost due to the covered parking
accompanying their units.

4.  The recent hurricanes damaged the carport. According to the
Petition, the Riverplace “Board of Directors with the approval of a majority of unit

owners approved a special assessment which includes the replacement of the
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carport.” All of the unit owners, including the ones not assigned a covered
parking place, have been assessed to cover the costs of the carport's
replacement.

5. Anderson asserts that “it is inequitable and unfair for them [unit
owners not entitled to covered parking] to have to pay for the maintenance,
repair, material alteration or replacement of the carport as part of their share of
the common expenses. . . ." Anderson believes that such an arrangement is
contrary to chapter 718, Florida Statutes. If the arrangement is allowable under
chapter 718, Florida Statutes, Anderson asks whether the carport replacement
would be considered a material alteration or improvement, necessitating approval
by 75% of unit owners pursuant to its condominium declaration and 718.113(2),
Florida Statutes.

6. Riverplace in its response states that “[t]he Petitioner’s interpretation
of fairness and equity cannot alter the Declaration or Florida law.” Further,
Riverplace disagrees with the claim of inequity since “all issues regarding the
parking spaces are clearly disclosed in the Declaration and are obvious after an
on site inspection.”

7.  The Riverplace Declaration contains the following relevant provisions:

2.12 Limited Common Elements mean and include those common
elements which are reserved for the use of a certain unit or units to
the exclusion of other units.

4.6 Limited Common Elements: . ... Appurtenant to each unit as
a limited common element is 1 parking space. Attached hereto as

Exhibit 8 is a schedule showing the parking space number (as
shown on Exhibit A) appurtenant to each unit.
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