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DECLARATORY STATEMENT

The Department of Business and Professional Regulation, Division of Florida
Land Sales, Condominiums, and Mobile Homes (Division) hereby issues this
Declaratory Statement pursuant to section 120.565, Florida Statutes (2008).

PRELIMINARY STATEMENT

On February 16, 2009, the Division received a Petition for Declaratory Statement
from The Versalilles, Inc. (Association), by and through its attorney, Joseph J. Rosen,
requesting an opinion as to whether The Versailles, Inc., a residential cooperative
association, may refuse non-members who presently attend meetings with members to
videotape meetings by adopting a rule under sections 719.106(1)(c) and
719.106(1)(d)(4)-(5), Florida Statutes, and Florida Administrative Code Rule 61B-
75.004.

The Division sent Association a letter on February 19, 2009, acknowledging
receipt of the petition and requiring a complete current set of the governing documents
to complete the petition. The Division received a copy of the By-laws of The Versailles,
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Inc. (Bylaws), a copy of the form Owner’s Proprietary Lease, and a sample lease on
March 12, 2009. However, the Division did not receive a copy of the current articles of
incorporation of Association, and on March 23, 2009 sent a letter to Mr. Rosen
requesting a copy to complete the petition. This information was received on April 13,
2009.

Notice of receipt of the petition was published in Florida Administrative Weekly
on March 6, 2009. No hearing was requested.

FINDINGS OF FACT

The following findings of fact are based on information submitted by Association.
The Division takes no position as to the accuracy of the facts, but merely accepts them
as submitted for purposes of this final order.

1. Association is a Delaware not-for-profit corporation responsible for the operation
of The Versailles, a cooperative apartment located in Broward County, Florida.

2. The articles of incorporation authorize the board of directors to manage the
affairs of the corporation in accordance with the bylaws. 2

3. Association issued thirty-nine (39) proprietary leases, which grant members in the
association rights in an apartment at The Versailles.®> Each lease entitles the owner and

holder to one vote in the association.*

" Pet for Dec Stmt. at 3 Association filed its articles of incorporation with the Florida Department of State
on August 15, 1957

2 Art Eighth, Art. of Incorp (1957)

®Art I, sec 1, Bylaws, Owner’s Proprietary Lease at 1

* Art XII, Bylaws
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4. Two classes of proprietary leases exist in the association.® A resident proprietary
lease entitles the owner full occupancy and voting rights on association matters in
person or by proxy filed before the meeting.® A special proprietary lease does not
provide the person, firm, or corporation owning the lease occupancy rights, but gives
the owner the right to vote on association matters in person or by proxy filed before the
meeting.’

5. The annual meeting of the owners is held in February of each year.® The annual
meeting of the board of directors follows immediately after the owners’ meeting.® In
addition to the annual meetings, special meetings of the owners or the board are held
when called in accordance with the bylaws. ™

6. A member of the association has on occasion brought a non-member to board or
owner meetings to help assemble, operate, and use video recording equipment during

' Association alleges that the non-member is present to hear privileged

the meetings.1
information between the board and owners that inhibits open and unfettered
communication, and furthermore the video crew and the video equipment have a

harassing, disruptive, and intimidating effect on the board and other persons, and

® See generally art VI, Bylaws

®Art. Il, sec 6, art I, sec 3, art VI, secs 1, 4, art. XIl; sec 1, Bylaws.

1d atart. lll, sec 3, art Vi, secs 1-2, 4

®|d. atart Ill, sec 1.

°Id. atart IV, secs. 5,7

%1d atart Ill, sec 2, Id. at art. IV sec. 6

" et for Decl Stmt. at 3
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disrupts the flow of the meeting and interferes with the ability to conduct the
association’s business."?

7. All members are bound by the association rules and regulations as they exist on
the date of the lease or as they are amended.”™ The articles of incorporation and the
bylaws do not expressly provide for the adoption or amendment of the association’s
rules and regulations. However, the articles of incorporation grant broad powers to the
board to manage the'property and do all things necessary or convenient to fulfill the
purposes of the corporation.’

8. Association would like to adopt rules which:

(a) prevent a unit owner member from allowing non-shareholder
colleagues, contractors, agents, and other persons from attending
association meetings for any purpose, including, but not limited to,
assembling, operating, or handling video equipment during an association
meeting;

(b) limit the permissible use and/or assembly of video recording
equipment to the sole and exclusive control of the unit owner, without

assistance from non-shareholders; and

(c) limit participation in association meetings to shareholders or their
designated representative, one or the other.’

9. Association inquires whether it has the authority to adopt the proposed rules
pursuant to section 719.106, Florida Statutes, and Florida Administrative Code rule

61B-75.004."°

2 14
3 Art IX, Bylaws, secs 3, 18, Owner’s Proprietary Lease

" Art Third, Art. of Incorp’

YId at3-4

In re Petition for Declaratory Statement 4 of 11

The Versallles, Inc.
Docket No 2009008320



CONCLUSIONS OF LAW

1. The Division has jurisdiction to enter this order pursuant to sections 719.501 and
120.565, Florida Statutes.
2. Association has standing to seek this declaratory statement.!’
3. Section 120.565, Florida Statutes, provides:
(1) Any substantially affected person may seek a declaratory
statement regarding an agency’s opinion as_to the
applicability of a statutory provision, or of any rule or order of

the agency, as it applies to the petitioner's particular set of
circumstances.

(2) The petition seeking a declaratory statement shall state
with particularity the petitioner's set of circumstances and
shall specify the statutory provision, rule, or order that the
petitioner believes may apply to the set or circumstances.
(emphasis added).

4. Section 719.106(1)(c), Florida Statutes, provides in pertinent part:

(1) MANDATORY PROVISIONS.--The bylaws or other cooperative
documents shall provide for the following, and if they do not, they
shall be deemed to include the following:

(c) Board of administration meetings.--Meetings of the board of
administration at which a quorum of the members is present shall
be open to all unit owners. Any unit owner may tape record or
videotape meetings of the board of administration. The right to
attend such meetings includes the right to speak at such meetings
with reference to all designated agenda items. The division shall
adopt reasonable rules governing the tape recording and
videotaping of the meeting. The association may adopt reasonable
written rules governing the frequency, duration, and manner of unit
owner statements. . ..

®1d at2-3

78§ 719 103(2), 120 565, Fla Stat
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(d) Shareholder meetings.--There shall be an annual meeting of
the shareholders. . ..

4. Unit owners shall have the right to participate in meetings of unit
owners with reference to all designated agenda items. However,
the association may adopt reasonable rules governing the
frequency, duration, and manner of unit owner participation.

5. Any unit owner may tape record or videotape meetings of the
unit owners subject to reasonable rules adopted by the division

5. The Division rule provides:

61B-75.004 Audio or Video Recording of Meetings.
Any unit owner is entitled to tape record or videotape meetings of
the board of administration, committee meetings, or unit owner
meetings, subject to the following restrictions:

(1) Rules: Associations may adopt rules, which are consistent
with this rule, regarding the placement and use of audio and video
equipment by unit owners who exercise their rights to tape
association meetings. Association rules for this purpose must be
adopted in accordance with the procedures for adopting association
rules established by the cooperative documents.

(2) Placement: Audio and video equipment shall be assembled
and placed in position in advance of the commencement of the
meeting.

(3) Use: Anyone videotaping or recording a meeting shall not be
permitted to move about the meeting room in order to facilitate the
recording.

Specific Authority 719.106(1)(c), (d)5. FS. Law Implemented
719.106(1)(c), (d)5. FS. History—New 8-3-06.

6. The governing documents do not expressly authorize the board to adopt rules;

however, the right is inferable from the general powers granted to the board in the
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[CONAOIMITHUIT DOAIU-erdlled 1ule uues 110L LUTLaveT e SIUICT dll TAPITID PIUVIDIVIT VI T usuialiauvll vl a
right reasonably inferable therefrom, it will be found valid, within the scope of the board’s authority ”).

' Fla Admin Code R 61B-75 004(1).
20§ 719.106(2)(a), Fla Stat
1§ 719 106(1)(c), Fla Stat.

22|d , art. Il, sec 6, art. lll, sec 3, Bylaws.
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